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REFLECTIONS ON THE PRESENT PROSPECTS OF 
INTERNATIONAL ADJUDICATION * 


By CHARLES DE VISSCHER 


Honorary President, Institut de Droit International; former Judge of 
the International Court of Justice 


Is the pessimism at present exhibited by certain scholars with regard to 
the current prospects of international law completely reasonable? More 
particularly, is it really justifiable to speak of a deterioration in the jurid- 
ical methods of settling disputes between states? However disappointing 
the course of events may have been during the last ten years, it seems that 
certain evaluations, inspired by nostalgia for the past, to some extent lose 
sight of factual conditions which have always, in different degrees, limited 
the role of law in the solution of international conflicts. It is useful to 
recall such conditions at a time when excessive discouragement has suc- 
ceeded unreasonable expectations. 

Two questions concern us in this respect: (1) political resistance to sub- 
mission to international jurisdiction; and (2) the contribution of inter- 
national adjudications to the development of international law. 


I 


Every recourse of states to international adjudication proceeds from 
their free will. This voluntary agreement—whether it is expressed in the 
terms of a compromis or of a compromissory clause—is viewed by the 
jurist in its formal aspect: principle of recourse, object of the litigation, 
powers of the arbitrator or judge, obligatory force of the decision rendered, 
all combine for the jurist to deduce, by the ordinary method of interpreta- 
tion, the will of the parties from its textual expression. This perspective 
leaves outside his field of vision the conditions of practical effectiveness of 
the voluntary agreement. Being inclined to see in the arbitral agreement 
an instrument of general use which is valid in all circumstances, this view, 
at the beginning of the century, advanced to a rapid and too often un- 
reasoned extension of the methods of arbitral or judicial settlement. For 
the government official, for the observer of political realities, the efficacious- 
ness of recourse to international justice is the fundamental problem. In 
our times, it offers a complexity which our predecessors could not foresee. 
This complexity is due to two essential causes. One is the abrupt entry 
into international relations of countries with civilizations obviously foreign 
to that which was at the basis of traditional international law and its pro- 
cedures. The other is the intensity and duration of contemporary po- 
litical tensions. 


* Translation from the French by Eleanor H. Finch. 
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Recourse to an international court implies that, and is only completely 
effective when, the dispute is completely separated from politics; that is, 
both its submission to impersonal legal criteria and the renunciation by the 
parties of all individual action on the matter in controversy. This sepa- 
ration from politics requires habits and moral traditions which are not 
shared in equal degree by all peoples, and even less by those which only 
recently have acquired an independent position on the international scene. 
But, above all, recourse to the court is effective only on condition that the 
antagonism of the parties be henceforth reduced to litis contestatio, the 
juridical opposition of two contentions. A dispute is not actually non- 
political when it develops from the very text of the compromissory 
clause that the parties have not been able to agree on the terms of reference 
to the arbitrator or judge.’ Neither is it non-political, notwithstanding 
appearances, when, in spite of the attempt made in the compromis to 
separate its object from the general political relations between the parties, 
the issue becomes embroiled at some time or another in a political tension 
which in fact dominates and absorbs it. The paralyzing action exercised 
on arbitration and judicial settlement by political tensions may be diffi- 
cult to detect. This is because it rarely manifests itself openly, the major- 
ity of governments taking the greatest care to affirm their attachment to 
law and their respect for judicial methods. It has a no less injurious 
influence whether it prevents governments from stating their differences 
in terms of law which make them justiciable, or whether it removes from 
the dispute itself any specific definable subject and leads it into the obscure 
and shifting perspectives of politics. 

Heretofore little thought has been given to the influence exercised by 
diplomacy in the development of arbitration. Our predecessors liked to 
emphasize what they considered the progressive emancipation from di- 
plomacy of obligatory and universal arbitration.*2 There is much to be 
said on this subject. If it is correct that in the 19th century diplomacy 
frequently used arbitration as a useful instrument either as a means for 
governments to avoid taking irritating positions of no great political inter- 
est or as a means of relieving them of an embarrassing adjustment of a 
dispute, it is even more true that diplomacy has served arbitration by 
supporting its first steps. It has given a real purpose to its activities and 
assured the execution of its decisions. This was cruelly lacking at the 
beginning of the 20th century, when, under the urging of an impatient 
radicalism, clauses of obligatory arbitration were sometimes accumulated 
without any regard for the order of importance of the interests involved. 
Ever-present politics blocked the efforts of doctrine to give what it called 
a rational definition to the political dispute or to classify political and 
juridical disputes in sharply distinct categories. The only result of these 


1 Such a situation arose in the Asylum Case between Colombia and Peru before the 
International Court of Justice (1950-1951), [1950] I.C.J. Rep. 266, [1951] ibid. 71; 45 
A.J.I.L. 179, 781 (1951). 

2 See for example the preface by de Lapradelle and Politis to the first volume of their 
Recueil des Arbitrages Internationaux. 
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attempts was to put the governments on guard and make them determined 
to repeat the reservations to the arbitral agreement. Moreover, it had to 
be admitted that arbitral clauses, multiplied cheaply or drafted without 
reservation, fell useless if, at the time of putting them into operation, they 
were not supported by firmly pacific diplomatic action. 

The arbitral agreement has all the more reality and effectiveness insofar 
as it is entered into intuitu personae. This is to say how little it lends 
itself to extension in some mechanical way such as was formerly contem- 
plated. Its possibilities depend, on one hand, on a sufficient moral com- 
munity between the contracting parties, and, on the other hand, on the 
condition of general political relations between them. This last observa- 
tion must be kept in mind in order to place in their true perspective 
certain treaties of arbitration which contain particularly extensive enu- 
merations of disputes declared to be justiciable. It is also advisable not 
to be deceived by the presence or number of reservations in the arbitration 
agreement. Experience has shown that agreements accompanied by ma- 
turely thoughtful reservations are often those which are the most carefully 
observed. Most of the above remarks apply to judicial settlement as well 
as to arbitral clauses. To be convinced of this it suffices to compare the 
imposing list of jurisdictional clauses of the International Court of Justice 
with the meager use made of them by the signatory states. 

This recollection of experience explains the very reserved reception 
given by certain governments of the States Members of the United Nations 
and the Sixth Committee of the General Assembly to the Draft Convention 
on Arbitral Procedure adopted by the International Law Commission at its 
4th session and revised by it during the following session (June 1—August 
14, 1953). As is known, this draft in its definitive form was submitted 
to the Tenth General Assembly (1955), which was to determine the action 
to be taken upon it.’ 

The draft is remarkable in its technical qualities and brings to light the 
difference between the point of view of the jurist who is inclined to draw 
from the arbitral agreement all of its logically deducible effects, and that 
of the statesman who is careful above all to maintain in arbitration the 
flexible qualities which at all times have kept arbitration in certain favor 
with governments. The draft, by endeavoring—as was formerly done at 
Geneva with regard to Article 15, paragraph 8, of the League of Nations 
Covenant—to plug up all the openings and to foresee every loophole, in a 
word, to enclose arbitration within a rigid framework, runs the risk of 
hindering its development. As the Netherlands Government observed, per- 
fectionist aspirations threaten to end up by ‘“‘petrifying’’ the evolution of 

3On recommendation of the Sixth Committee, the Assembly sent the Draft Conven 
tion on Arbitral Procedure prepared by the International Law Commission back to the 
Commission so that it might consider the comments of governments and the discussions 
in the Sixth Committee. The resolution also asked the Commission to report to the 
thirteenth session of the General Assembly, which would then consider convening an 
international conference of plenipotentiaries to conclude a convention on arbitral pro 


cedure. See Res. 989 (X), 554th Plenary Meeting, Dec. 14, 1955, U.N. General As- 
sembly, Official Records, 10th Sess., Supp. No. 19 (Doe. A/3116), pp. 46-47, 
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arbitral practice.* The observation applies particularly to Article 2 of 
the draft which, before the establishment of the arbitral tribunal, confers 
upon the International Court of Justice, in cases of disagreement, the 
power to decide whether the existing dispute belongs in the category of 
those envisaged by the agreement to arbitrate. As has been pointed out, 
no distinction is made here between legal disputes and political disputes.° 
In that respect there is, apart from an important derogation from custom- 
ary law, a certain misunderstanding of the present possibilities of inter- 
national adjudication. Governments appear in no way disposed to re- 
inforce the arbitral agreement by submitting to the obligatory decision of 
the Court the essential question of the arbitrability of their disputes. Their 
attitude, which is still so reticent with regard to the obligatory jurisdiction 
of the Court, is itself significant on this subject. 

The attention of the International Law Commission was equally di- 
rected to the eventuality of one of the parties attempting to evade the 
obligation to arbitrate by failing to designate the arbitrator or arbitrators 
left to its choice. In this case, Article 3 of the draft provides that, within 
a determined period, this designation should be made by the President of 
the International Court of Justice. It may be thought that in this respect 
there is a certain excess of regulation. The suggestion has a practical 
interest in providing against the difficulties of joint designation of a third 
arbitrator. As to the refusal by the parties to designate arbitrators of 
their own nationality or of their personal choice, such refusal may be 
considered as very exceptional. If it should occur, the remedy offered 
will almost always be inadequate; such a refusal will imply a deliberate 
decision not to co-operate in the arbitration—hostility to its continuation. 
Moreover, one cannot disguise the embarrassing position of the President of 
the Court who may be called upon to make an appointment in such cir- 
cumstances, nor especially the consequent dangers of non-execution of the 
arbitral decision. This observation applies a fortiori to the case of with- 


4 Report of the International Law Commission, 5th Session (June 1—-Aug. 14, 1953), 
pp. 34-36. It is well to keep in mind the remark of Julius Stone: ‘‘The features of 
arbitration law which offer so many avenues of escape, and which serve in the Com- 
mission’s eyes as excuses for ‘shirking’ international undertakings, may be the very 
features which attract States to enter into such undertakings.’’ Legal Controls of 
International Conflict, p. 736. 

5 See particularly the observations of the Swedish Government, Report, op. cit., pp. 
36-37, and the remarks of the French delegate in the 6th Committee of the General 
Assembly of 1954. 

6It appears that the International Law Commission believed it saw an argument in 
support of its proposal in the refusal by the governments of Bulgaria, Hungary and 
Roumania to appoint their representatives to the Mixed Commissions established by the 
Treaties of Peace of 1947. (Cf. Advisory Opinion of the Court of July 18, 1950, 
[1950] I.C.J. Reports 221). One need only envisage the application to this case 
of the procedure suggested by the Commission to realize its largely illusory character. 
The bitter political tension in the general political relations of the states involved in 
the case was the basis for a complete refusal to co-operate. It would have made 
ineffective any clause delegating to a third authority the appointment of commission 
members. 
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drawal of an arbitrator, also envisaged in the Commission’s draft (Article 
7). 

Needless to say, the proposals of the International Law Commission, 
considering them as purely permissive, may be retained wholly or partly 
by governments in concluding their particular arbitral agreements.’ They 
are of too novel a character to be retained with a view to establishing them 
in a new common law of arbitral procedure intended to provide a remedy 
for refusal of one of the parties to perform its obligations. The arbi- 
trability of the dispute, the establishment of the tribunal by the designation 
of its members at the choice of the parties, are questions too closely con- 
nected with the very principle of the obligation to arbitrate, to be left, 
through general provisions, to the decision of a third authority. An insti- 
tution which derives its whole value from the voluntary agreement of 
states does not permit of confinement within such imperative formulas. 


II 


The excess of pessimism shown by certain authors on the subject of 
the rarity of recourse to international courts applies with even less justifica- 
tion to the appreciation of the value and legal force of decisions. 

To a great extent there has been a recovery from the illusions which 
formerly prevailed as to the contribution of international tribunals to the 
protection of international security and peace. Even today, however, it 
is not unusual, in view of the political gravity of disputes between states, 
to disregard the value, however slight, of cases which are taken before an 
international court. We must be resigned to this. At a time when gov- 
ernments have a tendency to surround quite clearly legal disputes with 
opposing political tensions, disputes of an actual political significance are 
not easily set forth in terms of law. There is no doubt, however, that a 
part of the present disappointment with regard to international justice 
is due to the survival of a state of mind which has exaggerated the possi- 
bilities of recourse to courts for the maintenance of peace. 

Yet if one puts aside these slightly messianic views in order to con- 
template in its concrete realities the importance of the respective values 
of the arbitrations of the last century and those of recent arbitral or ju- 
dicial decisions, it is evident that the comparison is not to the detriment 
of the latter. In fact the pacifist movement had certainly exaggerated 
the importance in international relations of the arbitral decisions of the 
second half of the 19th century. The reality is that today, as formerly, 
the international tribunal is generally only given jurisdiction of minor 
conflicts where the interests involved are limited. This does not prevent 
diplomatic action, impelled by the desire for even occasional agreement, to 
broaden at times the customary framework in order to submit to the Court 
serious disputes, even those which would put the national honor in issue. 
It has been properly noted that in such cases the agreement to arbitrate 


7Cf. D. H. N. Johnson, ‘‘The Constitution of an Arbitral Tribunal,’’ 30 British 
Year Book of International Law 152 et seg. (1953). 
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has greater value to peace than the decision itself. One need only recall 
the highly political significance of the Corfu Channel Case before the Inter- 
national Court of Justice. 

Up to what point does the actual state of relations among states permit 
international adjudication to contribute to the development of interna- 
tional law? It should be observed first of all that the contribution of the 
judge is itself a function of the state of the law. In this regard one 
cannot deny the weakening influence upon international decisions, as 
well as upon recourse to international tribunals, exerted by the present 
poverty of the two essential sources of law juridically applicable, 1.e., 
treaty and custom. 

The second World War was terminated without a general peace settle- 
ment. Treaties of peace, whatever their defects may have been, have played 
a stabilizing role in the past. After ten years, the chaotic effects of their 
absence can be surveyed. Its consequences have been to remove a growing 
body of interests and relations from the rational criteria commonly ac- 
cepted and to carry them far from jurisdictional paths into the political 
sphere of discretionary decisions. The sometimes excessive development 
of contractual regulation in areas of minor interests is not a cure for this 
state of affairs which, by being prolonged, daily tends more and more 
to put the impress of politics on international relations. 

What is true in the realm of treaties is also true for partly the same 
reasons in the order of customary law. As flexible as it is, the growth of 
custom demands a minimum of stability. It cannot develop when state 
activities, because of their equivocal character and contradictory mani- 
festations, cease to become crystallized in ‘‘a general practice accepted as 
law’’ (Article 38 of the Statute of the International Court of Justice). 
The margin allowed for abstention, tolerance, the slow consolidation by the 
action of time, recedes when the abrupt development of new needs impels 
governments to take unilateral positions which are often reckless and in- 
spired by an individualistic conception of sovereign rights. It cannot be 
denied that the traditional development of custom is ill suited to the 
present pace of international relations. 

We should be careful not to confuse this small productivity of custom 
with the tendency to particularize or individualize in the application of 
eustomary rules, which is already noticeable in certain recent judicial 
decisions. Certain authors have indicated uneasiness on this subject, and 
have expressed criticisms of the jurisprudence of the International Court 
of Justice which appear hardly justified to us. 

Some have reproved the Court for having followed too narrow a concep- 
tion of custom so as to limit its field of application, and particularly for 
having avoided the exposition of firm and general criteria permitting the 
conclusion with certainty and, in some respects, a priori, of the existence 
of a customary rule.* Still less than any other custom, international 


8 Max Hagemann, ‘‘Die Gewohnheit als Vélkerrechtsquelle in der Rechtssprechung 
des internationalen Gerichtshofes,’’ in Annuaire Suisse de Droit International, 1953, 


p. 61 et seq. 
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custom does not lend itself to the establishment of such criteria. The se- 
lection of the factual elements which, viewed as a whole, lead in a given 
case to the admission of the existence of a customary rule is subject to 
extremely variable considerations; it hardly permits efforts toward system- 
atization. 

Other authors have devoted themselves with more justification to ex- 
amining the logical process of the individualization of customary rules 
such as appears in certain decisions of the International Court of Justice, 
and more particularly in the Fisheries Case (United Kingdom-Norway, 
Judgment of December 18, 1951).° We do not believe that any contribu- 
tion is made to the clarification of the question by reasoning in abstract 
terms on the general relations between rules and exceptions. There is too 
much risk of being confined to a ‘‘petitio principit.’’ What is really im- 
portant in order to comprehend the exact significance of what the Court 
in the Fisheries Case envisaged, not as an exception but as an ‘‘applica- 
tion of general international law to a specific case,’’?° is to remember the 
function of custom and its necessarily evolutionary character. The custom- 
ary rule is a source of living law only insofar as, by adhering to the flexi- 
bility of its own process, it is capable of providing courts ‘‘with an ade- 
quate basis for their decisions, which can be adapted to the diverse facts in 
question.’’?_ Far from denoting a disintegration of the law, these adapta- 
tions, as long as they are inspired by the realities of international practice 
and become operative under the control of the judge, are proofs of the 
progress of the law. By being individualized in its applications, the rule 
of law becomes more refined ; it is enriched by new additions which permit 
it to be adapted to situations which are not yet envisaged and to meet the 
necessities resulting therefrom. 

It is also from the point of view of a certain individualization or particu- 
larization that the Court rendered its Advisory Opinion of May 28, 1951, 
concerning Reservations to the Genocide Convention.’ It carefully 
pointed out the particular characteristics of such a convention. Its origins, 
its characteristics, and the requirements necessary to its collective purpose, 
all combined to make it appear profoundly distinct from conventions of a 
reciprocal character in which the fundamental question of the exact 
equilibrium of rights and obligations leads to the non-recognition of a 
reservation as valid unless it is accepted by all the contracting parties 
without exception. Moreover, without admitting that this concept of the 
absolute integrity of the convention had ever acquired general authority, 
the Court recognized the necessity for a greater flexibility in the ap- 

® See particularly the interesting observations of Sir Gerald Fitzmaurice, ‘‘The Law 
and Procedure of the International Court of Justice, 1951-1954: General Principles and 
Sources of Law,’’ 30 British Year Book of International Law 1-70 (1953). 

10 [1951] L.C.J. Rep. 131; 46 A.J.I.L. 359 (1952). 

11 Judgment of the International Court of Justice, loc. cit., p. 133. The consent 
theory, which purports to base custom on tacit agreement between states, leads to a 
different and necessarily more static concept of the role of custom. Traces of it may 


be seen in the criticisms of the Judgment of Dec. 18, 1951. 
121951) I.C.J. Rep. 15; 45 A.J.I.L. 579 (1951). 
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praisal of the legal effects of reservations insofar as these are compatible 
with the purposes of the collective convention. 

In conclusion, and all things considered, the present slowing down of 
judicial activities must be attributed much less to a deterioration in their 
spirit or to the imperfections of their methods than to external factors of a 
strictly political nature which paralyze the role of all international law in 
international relations. Extreme political tensions today weigh heavily 
upon the attitude of governments, which are already naturally little inclined 
to divest themselves of the settlement of their disputes in favor of interna- 
tional tribunals. They fear both the effect of the process and the repercus- 
sions, however distant, of the judgment. It is better to recognize this 
reality clearly than to wander afield in the search for procedural reforms 
which remedy nothing. Order in peace remains the fundamental need 
of the Society of Nations. Without a minimum of order, justice is power- 
less. We conclude with these words of a jurist who was a tireless defender 
of international adjudication: 


It is thought that justice will bring peace because it is believed that 
justice can do away with war. It is rather the contrary which is true. 
The reign of justice presumes peace. In an atmosphere saturated 
with passions, rivalries and hostile attitudes, the judge is powerless, 
because his weapon, the law, loses all value before force.*® 


13 N. Politis, La Justice Internationale, pp. 253-254. 


SOME IMPACTS OF SOCIAL ORGANIZATION ON 
INTERNATIONAL LAW 


By W. FRIEDMANN 


Columbia University School of Law 


THE BROADENING Scope oF INTERNATIONAL Law ? 


Since the end of the first World War, the predominant concern of inter- 
national lawyers, as of statesmen and politicians, has been the horizontal 
widening of universal international law in a limited but vital sphere: the 
establishment and strengthening of inter-state covenants and international 
organizations which would eliminate, or at least greatly reduce, the danger 
of increasingly destructive wars among the nations, by substituting for the 
traditional privileges of national sovereignty, 7.e., war, reprisals and other 
acts of force applied at the discretion of the national states, covenants of 
restraint and methods of peaceful settlement. 

The development of the law of nations cannot, however, be found solely 
on the horizontal plane. There have also been far-reaching vertical changes 
in the law of nations which still lack comprehensive analysis. This article 
will attempt to give a general survey of the different ways in which these 
changes affect the structure and direction of international law in our time. 

In the present century, and particularly since the end of the first World 
War, the social substratum of law has undergone profound modifications. 
These changes have affected the internal law of every state, though not with 
equal intensity. Scope and purposes of law inside the states that form the 
family of nations have widened greatly and become much more diversified. 
These changes are also affecting profoundly the scope and objectives of 
international law. On the one hand, the traditional system of legal inter- 
state relations is, to some extent, modified by the disappearance of certain 
commonly held, though seldom explicit, assumptions on the respective 
spheres of state and individual in the regulation of human and social 


1Mr. Wilfred Jenks’ paper on ‘‘The Scope of International Law’’ (31 British 
Yearbook of International Law 1-48 (1954), published in 1956), reached the present 
writer after this article had been submitted. While the principal theme and purpose of 
the present article are essentially different from that of Mr. Jenks’ paper, the approach 
of the introductory section of the present article and Mr. Jenks’ concept of the 
scope of international law are very similar. In particular, Mr. Jenks, like the pres- 
ent writer, emphasizes the interpenetration of international and national law, and the 
consequent importance of incorporating in the study of international law ‘‘the common 
law of mankind.’’ Such a study would include, side by side with the law governing 
the relations between states, the law of treaties and the law governing international 
arbitration and judicial settlement (all of which are dealt with in the usual treatises 
and casebooks on international law), the structure and lawmaking processes of the 
international community, as well as human rights, property rights and common rules 
regarding services insofar as they are of an international character. 
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affairs. On the other hand, international law, like municipal law, is in- 
creasingly concerned with the development and regulation of international 
collaboration in spheres formerly outside the field of international law. 
While textbooks and casebooks on international law still predominantly 
emphasize the traditional fields of inter-state relations, 1.e., the various as- 
pects of international diplomacy conducted on a more or less formal level 
between governments, the vital concern of international law, as of interna- 
tional politics, has in recent years been increasingly with international eco- 
nomic and social organization, and with problems of human welfare. The 
municipal law of all civilized nations, as reflected in statute books, ad- 
ministrative orders and court decisions, deals today increasingly with such 
matters as the redistribution of wealth, social security and insurance, the 
development and regulation of economic resources, education and other 
vital fields of social activity. This is increasingly true of international law 
as well, whether we look at the efforts of the International Labor Organiza- 
tion or of other functional United Nations agencies, at the European Coal 
and Steel Community, at the various forms of organizing in a permanent 
or semi-permanent way assistance to underdeveloped countries, or at the 
transactions of such international financial institutions as the International 
Bank for Reconstruction and Development. 

But as the rate as well as the direction of the advance of law into a 
widening field of social and human relationships varies from state to state. 
universality becomes more difficult to attain. The chief makers of inter- 
national law in the 19th century were broadly agreed on the scope of law. 
and with it, on the function of the state. Governments were generally held 
entitled and assumed to be responsible for what was then conceived to be 
the scope of external affairs: the control of armed forces and of diplomatic 
relations. They were furthermore assumed to be responsible for the ad- 
ministration of justice and the maintenance of internal order. From this 
followed certain rules of international state responsibility predicated on 
the assumption of certain general minimum standards of justice, i.¢., a 
reasonably independent judiciary, and a certain minimum of protection 
of the individual against arbitrary state action. There were only the most 
modest beginnings of internal responsibility for social welfare and the re- 
distribution of wealth. Taxation was not thought of as a major instrument 
of economic policy, but as a means of enabling governments to maintain 
the above-mentioned minimum functions. The sphere of international law 
corresponded broadly to this implicit assumption of the scope of government 
functions held among the chief makers and exponents of international law. 
International law, concerned as it was with the regulation of a minimum 
of diplomatic inter-state relations, did not often have to refer explicitly 
to these matters at all. Where it did, it assumed that states, the subjects 
of international law, did not normally engage in economic and social ac- 
tivities.” 

The relatively few international agreements or conventions on matters 


2 Cf. further below, pp. 478 ff. 
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outside the sphere of traditional diplomacy were concerned with certain 
services and communications on which little more than technical agreement 
had to be obtained, and in regard to which differences of state organization 
did not occur or were not relevant (as in the field of postal services or 
copyright protection). 

Both in volume and scope, the area of international institutions and 
agreements has greatly widened. International law is today actively and 
continuously concerned with such divergent and vital matters as human 
rights and crimes against peace and humanity, the international control of 
nuclear energy, trade organization, labor conventions, transport control or 
health regulation. This is not to say that in all or any of these fields inter- 
national law prevails. But there is no doubt today that they are its 
legitimate concern. 

As international law moves today on so many levels, it would be sur- 
prising indeed if the traditional principles of inter-state relations de- 
veloped in previous centuries were adequate to cope with the vastly more 
divergent subject-matters of international law of the present day. Quanti- 
tatively, international law is still dominated by the established principles 
concerned with the formalization of inter-state relations of a diplomatic 
character. For this type of international legal relations, it is sufficient 
that two major assumptions should continue to be correct: first, an inter- 
national society composed of sovereign states whose internal structure or 
political system is irrelevant to the international legal rules involved; sec- 
ond, general agreement that the subject-matter in question is within the 
competence of governments. The basic structure of international society, 
as one composed of legally—though not always politically—sovereign states 
with widely differing political and economic systems seems to be as firmly 
established as ever. The U.S.S.R., which in its early years was uncertain 
whether Marxist doctrine permitted it to recognize a society of states in 
the traditional manner, has come to endorse with increasing emphasis the 
traditional conceptions of state authority and state sovereignty, both in its 
internal and its external aspects.’ 

International legal rules remain basically unimpaired insofar as the 
second basic assumption applies; namely, general international agreement 
on the extent of government responsibility for the subject-matter in ques- 
tion. Such matters as the position of states in international relations 
(personality, rank, dignity, independence, self-preservation, intervention, 
and the limits of jurisdiction over foreigners) ; legal rules relating to state 
territory, and the many contentious problems deriving from it in regard to 
the limits of territorial sovereignty on land, sea and air; the problems 
relating to the freedom of the seas; and the numerous more specifically 
formal diplomatic rules relating to state representation, diplomatic im- 
munities, ete., are not greatly affected by the social change of which we 
have spoken. They relate either to the elements of statehood, or to the 


’Cf., for a recent survey of the Soviet Union’s approach to international law, W. W. 
Kulski, ‘‘ The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 518-534 (1955). 
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universally acknowledged responsibilities of the state in matters of de- 
fense and foreign affairs.* 

There are, however, a number of international legal principles which 
cannot remain unaffected by changes in the internal structure of states. 
These changes affect, on the one hand, certain privileges traditionally en- 
joyed as attributes of sovereignty, and, on the other hand, certain duties 
of abstention. In both areas, the changes which we are about to analyze 
stem from a shift in the practice of modern states regarding the traditional 
distribution of functions between governments and private citizens. Ad- 
ditional problems arise from the fact that these shifts and changes have 
not occurred everywhere with the same intensity so that, even granted the 
obsolescence of certain customary rules of international law, it may not be 
easy to formulate a substitute. 


PRIVILEGES OF SOVEREIGNTY AND L’ETAT COMMERCANT 


The degree to which states, directly or through the instrumentality of 
public corporations,® have engaged or are engaging in commercial activities 
differs considerably from country to country. It is, however, a fair gen- 
eralization to say that in no country today could the pursuit of economic 
activities by the state be regarded as a non-governmental function. This 
goes without saying in the case of countries that have nationalized all or 
part of their industries, or assume in other ways direct responsibility for 
the economic development of the country. Among such countries are, de- 
spite the many divergences of their economic systems, the U.S.S.R., China, 
Great Britain, India and Mexico. But it is significant that the United 
States, probably less given to the adoption of socialistic doctrines than any 
other modern state, has specifically rejected the theory expressed, for ex- 
ample, in Ohio v. Helvering,’ that the state, when engaging in commercial 
activities, forfeits its sovereign position.* How far the state should engage 
in economic activities of a different type, how far it should confine itself to 
regulatory rather than managerial functions, how far it should enter into 
partnerships with private enterprise, these and similar questions are a 
matter of continuing controversy. But the assumption that governments 
do not engage in such activities no longer rules. Hence the question, by 
what criterion the truly sovereign and therefore nonjusticiable activities 
of the state should be distinguished from those for which it should be held 


This does not, of course, imply any judgment on the effectiveness of these rules. 
Recent controversies over the continental shelf, for example, show much disagreement 
on the physical extent of national sovereignty, and the limitations imposed by the 
principle of freedom of the seas. But the disagreements arise from conflicts of national 
interests, not of state organization. 

5 For a comparative survey, see Friedmann (ed.), The Public Corporation (Toronto 
and London, 1954). 

¢Such countries as France, which has nationalized her basic industries, or Italy, 
where 50% of the total industrial production is controlled by state-owned companies, 
must probably be put in the same category. 7 293 U. 8. 360. 

8 See, in particular, New York v. U. 8S. (the Saratoga Spring Case), 326 U. S. 572 
(1946). 
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accountable, has become important in international—as in municipal—law. 
It has assumed particular importance in regard to the legal status of state- 
owned merchant vessels. It is, however, no less important in the classifica- 
tion of international commercial transactions. The voluminous discussion 
on this problem may be briefly summarized as follows: 

There are three major approaches to the question whether the traditional 
immunity of state-owned property from foreign jurisdiction as well as ex- 
ecution should be modified. The first and simplest proposition is that the 
absolute immunity should not be tampered with. That the English courts, 
despite many openly expressed doubts,’ still rigidly adhere to this doctrine 
was confirmed in the recent case of Krajina v. Tass Agency.*® Here an 
action brought against the wholly government-controlled Soviet Tass 
Agency for alleged libel was dismissed for want of jurisdiction. The 
United States courts, on the other hand, which until recently supported the 
doctrine of absolute state immunity, are now likely to be in a state of un- 
certainty since the official abandonment of this doctrine in the letter pub- 
lished in 1952 by the Department of State and the apparent qualification 
of that abandonment in 1955." 

The second major approach, now adopted by most continental countries, 
substitutes for the doctrine of absolute state immunity that of qualified 
immunity. Foreign states, under this doctrine, may or may not be immune 
from jurisdiction, according to the kind of activity in which they are en- 
gaged. Following the leadership of the Belgian and Italian courts which 
have since been followed by the courts of France and many other conti- 
nental countries, a distinction, familiar in continental administrative law, 
between acts jure impervi and acts jure gestionis has been applied to this 
branch of international law.’* The difficulty is how to find a reasonably 
precise distinction between acts of the one and the other kind, in view of 
the many diverse ways in which governments may engage in economic and 

9E.g., in The Cristina, [1938] A.C. 485; Sultan of Johore v. Abu Bakar, [1952] 1 
A.E.R. 1268. 10 [1949] 2 A.E.R. 274. 

11 The 1952 letter announced that the Department would no longer favor claims to 
immunity on the part of foreign governments in respect of their commercial trans- 
actions (see Bishop in 47 A.J.I.L. 93-106 (1953)). But in an action before a 
District Court in 1955 (New York and Cuba Mail 8.8. Co. v. Republic of Korea, 132 
F, Supp. 684 (1955)), an American company sued the Republic of Korea for damage 
caused to the libellant’s steamer by a lighter belonging to the respondent which had 
assisted in unloading the steamer’s cargo of rice in a Korean port. The Department 
of State—and the U. 8S. Attorney General—affirmed that the property of the Republic of 
Korea was not subject to attachment in the United States, though it did not file a sug- 
gestion of immunity ‘‘inasmuch as the particular acts out of which the cause of action 
arose are not shown to be of purely governmental character.’’ The court (Weinfeld 
J.) deduced from this statement that the principle of the immunity of a foreign gov- 
ernment’s property from attachment was unconditionally affirmed, and vacated the suit. 
It seems that this reduces any judgment denying foreign governments immunity for 
commercial transactions in the United States to a kind of declaratory judgment. 

12It is not the purpose of this article to restate in detail a problem that has been 
80 amply discussed in legal literature. Cf. for the most recent survey of the state 
of the doctrine, and the alternative criteria, Lauterpacht in 28 British Year Book of 
International Law 250-272 (1951). 
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commercial activities. For this reason neither the functional test (Does 
the state act in its sovereign capacity?) nor the test of the forms of the 
transaction is satisfactory. Any government activity may fulfill ‘‘sov- 
ereign’’ purposes.** 

And while, on the one hand, the standard contract (or contract of ad- 
hesion) that nowadays dominates in private commercial transactions (trans- 
port, insurance, leases, etc.) has many quasi-public normative elements im- 
posed by the stronger on the weaker party, on the other hand, most gov- 
ernment departments obtain their purchases and supplies in the form of 
standard contracts that are not very different from administrative regu- 
lations. They reserve many privileges to the government party, e.y., 
the unilateral power to terminate the contract when circumstances have 
changed, subject only to compensation for necessary expenditure incurred 
by the other party. 

The third approach, which makes the nature of the transaction decide, 
was adopted in the Brussels Convention of 1926 in regard to seagoing ves- 
sels owned or operated by states. Under the convention, ships (with their 
cargoes) operated or owned by governments for commercial purposes are 
in time of peace subject to the same rules as those applicable to private 
vessels, cargoes, and equipment, and do not enjoy the immunities of gov- 
ernment property.** 

While this pragmatic distinction between commercial and non-commer- 
cial activities avoids the fallacious criterion of sovereignty, it leaves other 
doubts and difficulties unsolved. It is implicit in the doctrine that the 
states will continue to enjoy the traditional immunities in regard to such 
activities as have traditionally been held to be their proper sphere. This 
is not because commercial activities should be regarded as ‘‘non-sovereign,’’ 
but because any distinction between privileged and non-privileged govern- 
ment activities must separate out the hard core of an irreducible minimum 
of government actwities. While economic activities may, in contemporary 
society, be undertaken by private enterprise, governments, or mixed under- 
takings, certain activities are universally recognized to be necessarily gov- 
ernmental in the practice of nations. These minimum spheres include, un- 
doubtedly, military and foreign affairs, the administration of justice, and 
the activities inevitably related to them. Here the difficulties of the other 
tests recur, at least, to a limited extent. Military operations may include 
purchases, service contracts, and license agreements. The conduct of for- 
eign affairs may include broadcasting contracts or the purchase of land. 
These problems are parallel to the difficulties of distinguishing betwéen 
gestion publique and gestion privée in the administrative law of France and 
other countries, as a criterion for the allocation of jurisdiction to either 
the administrative or the civil courts..° But modern jurisprudence has 
abandoned the illusion, prevalent in earlier analytical positivism, that any 


18 Cf. The Pesaro, 271 U. 8S. 562, where the Supreme Court declared: ‘‘We know of 
no international usage which regards the maintenance and advancement of economic 
welfare of the people in time of peace as any less a public purpose than the maintenance 
and training of a naval force.’’ 14See 176 L.N.T.S. 199. 

15 On these, see, for example, Waline, Droit Administratif 651 ff. (6th ed., 1950). 
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theoretical test or principle can avoid the agonies and complexities of the 
conerete decision. The distinction between gestion publique and gestion 
privée, or between commercial and non-commercial activities of a state is, 
in contemporary conditions, a sound and necessary one, even if it is difficult 
to apply in certain individual cases. This is no less true of such standard 
formulas of the common law as ‘‘the conduct of the reasonable man,’’ or 
the distinction, in an individual case, between contractees, invitees, and 
licensees, in regard to the liabilities of the occupier of the land on which 
they suffer injuries. No theoretical distinction can provide certainty. It 
can only provide guidance for individual decisions. 

The suggestion that all but the universally recognized minimum activi- 
ties of government should be taken out of the field of immunity, is close 
to, though not identical with, the proposal made in Article 11 of the Har- 
vard Research Draft on Competence of Courts in Regard to Foreign 
States : 

A State may be made a respondent in a proceeding in a court of 
another State when, in the territory of such other State, it engages 
in an industrial, commercial, financial or other business enterprise in 
which private persons may there engage, or does an act there in con- 
nection with such an enterprise wherever conducted, and the proceed- 
ing is based upon the conduct of such enterprise or upon such act. 

The foregoing provision shall not be construed to allow a State to 
be made a respondent in a proceeding relating to its public debt.*® 

This suggested rule avoids the impasse of sovereignty tests as well as of 
the criterion of form, but it makes the degree of immunity of a foreign 
state dependent on the law of the state in which it operates. If, for ex- 
ample, the British Government operated, directly or through a public 
corporation, a railway service in India, it would be immune from jurisdic- 
tion because railways are entirely state-owned in India. In Canada it 
would presumably not be immune because railways are there operated 
by two companies, one of which is state-owned and one of which is private. 
In the United States it would enjoy no immunity because the railway 
services are all privately operated. As regards industrial products, im- 
munities would presumably be enjoyed only in very few countries, notably 
the U.S.S.R. and other completely socialized countries where private 
ownership of industry is virtually excluded. Such differentiation is not 
likely to lead to the adoption of a generally applicable international stand- 
ard. Moreover, it is difficult to apply to the not infrequent situations 
where a government operates a public service, with participation of private 
interests, or without any intention to maintain the service as a permanent 
state monopoly. 

It is this difficulty that has recently induced Judge Lauterpacht to de- 
mand the abolition in principle of state jurisdictional immunities as well 
of governmental property within the jurisdiction altogether, subject to cer- 
tain specified reservations.*” 

1626 A.J.I.L. Supp. 597 ff. (1932). 


1t See, for details, Lauterpacht in 28 British Year Book of International Law 250- 
272 (1951). 
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One of the exceptions concerns the activities of ‘‘armed forces.’’ This 
leads back to the difficulty of the rejected approaches. When and under 
what conditions certain actions of the armed forces will be regarded as 
commercial transactions rather than commands implementing their mili- 
tary functions, is a problem that will occur in the interpretation of the 
exceptions as much as in the distinction between acts jure gestionis and 
jure imperii. In either case we can hope for no more than the gradual 
development of a reasonably consistent case law, as the administrative 
courts of France, Germany, Italy, and other countries have developed it. 
Whichever approach is preferred, it is clear that in this sphere an expan- 
sion of state functions, sufficiently general among the nations and suffi- 
ciently far-reaching to demand a revision of existing rules, is leading to a 
modification of the traditional rules of immunity. An inevitable corollary 
is the increasing interpenetration of public and private law elements in 
the activities of governments. 


THe LecaL CHARACTER OF INTERNATIONAL STATE TRANSACTIONS 


The widening and diversification of state activities is no less important 
for the legal characterization of international state transactions. The 
traditional doctrine is that governments entering into international com- 
mercial transactions and, in particular, governments seeking foreign loans, 
can never be deemed to have submitted to a law other than their own, 
because to hold otherwise would derogate from their sovereignty. This 
doctrine, which, in its most radical form, sponsored by Latin America, 
regards state loans as diplomatic acts rather than legal transactions, re- 
ceived a rather fatal blow from the decision of the House of Lords in the 
Bondholders case,‘* and in simultaneous decisions of the Supreme Courts 
of Sweden and Norway. All these cases arose in connection with the Joint 
Resolution of the United States Congress (1933) which had declared any 
provision requiring payment in gold or in a particular kind of coin or 
currency to be contrary to public policy. The above-mentioned judgments 
all denied that the fact that a state was a party to a transaction precluded 
it from submitting to a foreign law, in this case, the law of the United 
States : 


It cannot be disputed that a government may expressly agree to be 
bound by a foreign law. It seems to me equally indisputable that 
without any expressed intention the inference that a government so 
intended may be necessarily inferred from the circumstances; as where 
a government enters into a contract in a foreign country for the pur- 
chase of land situate in that country in the terms appropriate only 
to the law of that country; or enters into a contract of affreightment 
with the owners of a foreign ship on the terms expressed in a foreign 
bill of lading; or employs in a foreign country labour in circumstances 
to which labour laws would apply.’® 


18 Rex v. The International Trustee for the Protection of Bondholders Aktiengesell- 


schaft, [1937] A.C. 500. 
19 [1937] A.C, 500, at 531 (per Lord Atkin). 
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The significance of the admission that sovereign states entering into 
financial or commercial transactions may drop the mantle of sovereignty 
and participate in agreements either governed by the private law of an- 
other state, or by some specially drawn-up provisions that may contain 
elements blended of public and private law, will survive the occasion that 
caused the new departure. Again we should avoid the fallacy of con- 
cluding that this type of transaction is ‘‘non-sovereign’’ or ‘‘non-govern- 
mental.’’ The basic social fact, of which international, like municipal, law 
must take account, is that public and private affairs, political and economic 
activities have become increasingly mixed up: 

The lines of demarcation between the political and economic activities 


of the State have become blurred and it is in this borderland that state 
trading flourishes.” 


Governments may borrow money from foreign private institutions, as in 
the above-mentioned cases; or they may subscribe shares in international 
public institutions which, in turn, make loans to other governments or 
private enterprises. Such loans may have to be backed by government 
guarantees (as in the case of loans made by the International Bank for 
Reconstruction and Development), or they may be given on a commercial 
basis (as in the case of the newly constituted International Finance 
Corporation). The public lender may acquire bonds (portfolio invest- 
ment) or equity shares. Governments that need the investment of capital 
and skill from abroad may go into partnership with foreign private enter- 
prises through joint companies in which they retain a majority, and the 
foreign interests acquire a minority holding (as in the case of the new 
Indian steel mills) ; or through a concession agreement between the govern- 
ment and a group of foreign companies (as in the case of the Iranian Oil 
Consortium of 1954) ; or a government may make a loan to an international 
public entity for a mixture of economic and political reasons (e.g., the 
recent loan of $100,000,000 by the U. S. Government to the European Coal 
and Steel Community). Governments have become, and will increasingly 
become, engaged in international economic transactions and enterprises in 
a variety of ways. Neither politically nor technically has the ancient as- 
sumption that a government, when consenting to borrow money from 
abroad, does so with the condescending gesture of a sovereign, kept much 
of its validity. At present, most of the relevant transactions are sui 
generis. Certain standard forms are developing very much like the stand- 
ard contracts of private law. Arbitration clauses often avoid the awkward 
problem of the submission of the borrowing state to a foreign municipal 
law and jurisdiction. In the absence of specific provisions, the usual tests 
of private international law will decide the law and jurisdiction that ap- 
plies, and the above-mentioned difficulties of deciding by the form of trans- 
action or by the status of the parties recur in this connection. In a basic 
article on the subject, Dr. Mann has not only suggested that the intention of 


20 Faweett, ‘‘ Legal Aspects of State Trading,’’ 25 British Year Book of International 
Law 35 (1948). 
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the parties should be the guiding test for the ascertainment of the ‘‘ proper 
law’’ of the transaction, but also that these international contracts should 
be internationalized, in the sense that generally acknowledged international 
contract rules, perhaps the specific application of the general principles 
of law recognized among civilized nations in this sphere, should be ap- 
plied.** The obvious difficulty in this suggestion is that at present supra- 
national rules of contract or other branches of law are too uncertain and 
contradictory to permit any reliable application of an international law 
of contract.2* However, in years to come, the crystallization of standard 
practices developed by bilateral or multilateral transactions of the kind 
mentioned earlier may well develop such a law.** 


THE GOVERNMENT CORPORATION IN INTERNATIONAL LEGAL TRANSACTIONS 


One of the most significant institutional legal developments of the last 
generation, both in municipal and in international affairs, is the rise of the 
public corporation (or government corporation). The development of this 
institution is in itself evidence of the increasingly felt need for new in- 
trumentalities to carry out the manifold commercial and managerial activi- 
ties of governments. The public corporation appears in many shades and 
variations.** But certain common characteristics emerge. The essential 
purpose of the public corporation is to combine public authority and com- 
mercial flexibility. For this reason, it is equipped with legal personality 
and full capacity to enter into legal transactions of different kinds. It has 
a management which is more or less separate from government departments 
and subject to accounting, which in turn may be public or commercial ac- 
counting or a combination of both. The staff are not usually civil servants, 


21 See F. A. Mann, ‘‘The Law Governing State Contracts,’’ 21 British Year Book of 
International Law 11-33 (1944). 22 Cf. Fawcett, loc. cit. at 45. 

23 It has been argued that the various contracts implementing the loan by the U. S. 
Government (acting through the Import-Export Bank as its agent) to the European 
Coal and Steel Community are governed by private rather than public law (Blondeel 
and Vander Eycken, ‘‘Les emprunts de la Communauté Européenne du Charbon et de 
l’Acier,’’ La Revue de la Banque, Nos. 3-4, 1955). According to this view, the loan 
contract itself between the U. S. Government and the Community is governed by Ameri 
ean law, following ordinary principles of conflict of laws; the ancillary contracts, be- 
tween the Community and the industrial enterprises that may take loans in the member 
countries, as well as the contract between the Community and the Bank for International 
Settlements, which acts as mandatory in regard to the documents deposited by the 
Community by way of security for the loan, are governed by different national laws, 
according to principles of private conflict of laws. This view is opposed by Sorfmers 
and Nurick (in an article published in ‘‘Law and Contemporary Problems,’’ Spring 
Issue, 1956). The learned authors maintain that where lender and borrower are both 
subjects of international law, the relationship should be governed by public international 
law. This includes loans from governments to public international organizations 4s 
well as loans from public international organizations to governments. 

This does not preclude that certain technical terms, such as ‘‘trust’’ or ‘‘ mandate,” 
which are not common to both common-law and civil-law countries, should be in 
terpreted in accordance with one specific national law. 

24 For a comparative survey and analysis, see W. Friedmann (ed.), The Public Corpo 
ration (Toronto, 1954); further, Hanson (ed.), Public Enterprise (Brussels, 1955). 
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but under private contract, although their status is often assimilated to 
that of public servants. Managerial autonomy is modified by a general 
responsibility to a supervising minister, and through him to parliament. 
There is also a vast variety of provisions on the disposal of any surpluses, 
which, in some cases, go to the enterprise itself, but more frequently to the 
exchequer. On the other hand, many public corporations may receive 
grants or subsidies from the government, and most of them have govern- 
ment guarantees for any stock they may issue. In a number of countries 
the public corporations partake to some extent of the tax immunities and 
other privileges of governments; but the tendency is towards the reduction 
and elimination of these privileges. It is a fair generalization to say that 
generally the trend is towards making the public corporation commercially 
and legally as similar to private enterprises of a comparable character as 
possible, except for its responsibility to the public (through the govern- 
ment). This general substitution of a public service purpose for the 
profit purpose accounts for the frequent provision that the public corpora- 
tions are directed to break even but not to make profits (as in the case 
of the British nationalized industries). 

The courts of most countries in which the corporation is playing an 
increasingly important part have been puzzled by this new phenomenon 
and have vacillated in their legal characterization. The view that the 
public corporation is an emanation of government and therefore partici- 
pates in the legal status and privileges of government, still lingers to a 
regrettable extent.*° Just as, in the discussion of the problem of govern- 
ment immunities, courts and writers have frequently confused the problem 
of the proper extent of government liability for commercial state activities 
—a problem of practical expediency and equity—with the theoretical prob- 
lem of sovereignty, so they have all too often failed to recognize that the 
substitution of a public corporation for the government itself in interna- 
tional transactions offered an opportunity to avoid the obstacle of govern- 
ment immunities or of other traditional privileges attached to government 
activities in international law. Thus, a recent American decision ** granted 
immunity to the Anglo-Iranian Oil Company on the ground that Anglo- 
Iranian was indistinguishable from the British Government, which owned 
the greater proportion of the voting stock (though only 35% of the capital). 
A far sounder approach was taken in the earlier decision of U. S. v. 
Deutsches Kalisyndikat Gesellschaft," where an agency for the sale of 
potash controlled by the French Government was held to be a commercial 
concern.** Unless we can free ourselves from the fallacy that the un- 
deniably public purposes of corporations, that are to a greater or lesser 


2° Cf. Friedmann (ed.), The Public Corporation 172 ff., 576. 

26 In re Investigation of World Arrangements, 13 F.R.D. 280 (1952). 

273 F. 2nd 199 (1929.) 

28 This case was distinguished in the Anglo-Iranian decision on the remarkable ground 
that there was ‘‘a vast distinction between a seafaring island-nation maintaining a 
constant supply of maritime fuel and a government seeking additional revenue in the 
American markets and causing a direct injury in the United States to our domestic 
commercial structure.’’ (13 F.R.D. at 291.) 
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extent established and controlled by governments,”® impair their character 
as autonomous entities designed to be legally separate and distinct in status 
and structure from the government, much of the usefulness and flexibility 
of this device of the public corporation—as valuable in international as it 
is in national municipal law—will be lost, The above-mentioned decision 
of the English Court of Appeal in the Tass Agency case *° does not help 
much, for it rests primarily on the ground that the status of the Tass 
Agency as a separate legal entity rather than a government department 
had not been established. Once such legally separate identity is estab- 
lished, there is no justification for denying it the status of a private corpo- 
ration simply on the ground that it fulfills government purposes. 

Such an approach—which is both technically simple and desirable on 
grounds of policy—also avoids another difficulty that has greatly bedeviled 
the court decisions of many countries in these matters. Whereas some 
countries, notably Great Britain and the other major Dominions of the 
British Commonwealth, prefer the form of the public corporation proper, 
i.e., an enterprise not constituted in the form of a commercial company un- 
der the Company Act, others, notably many Continental countries, prefer 
the form of the commercial company in which the state has an exclusive or 
controlling interest. Some countries, like France, combine both forms." 
The reason why so many wholly or partly government-controlled enterprises 
in France, Germany, Italy, and other countries are constituted as commer- 
cial companies is largely historical. After the first World War, govern- 
ments in Europe in order to maintain employment or vital fields of produc- 
tion, were often compelled to rescue from bankruptcy industries that had 
greatly developed under wartime conditions. To make the foreign status, 
privileges and liabilities of publicly controlled corporations dependent on 
the purely formal test whether they have been established as joint-stock 
companies or as public corporations of the British pattern (or the equiva- 
lent institution of Etablissements publics in France) would only increase 
the complexities and artificialities that have dominated this problem for 


so long.*? 


29 It has been argued with considerable force that the major private corporations of 
today fulfill to an increasing extent public purposes. Thus, Professor Berle has re- 
cently suggested (The Twentieth Century Capitalist Revolution, 1954), that the major 
U. 8. corporations are increasingly compelled by public opinion, by their own institu- 
tional developments and by changing social philosophies to regard themselves as dis- 
pensers of public good rather than purveyors of private dividends. In the international 
field, Mr. Berle sees, for example, in the international oil agreement that terminated 
the Anglo-Iranian oil dispute, an instance of an international political arrangement that 
is more akin to an international state treaty than to a private contract of the tra- 
ditional kind. Not everybody will accept Mr. Berle’s view without considerable quali- 
fications, but there is no doubt that from this angle, too, the traditionally quite distinct 
spheres of public or sovereign activities on the one hand and private non-sovereign 
spheres of profit-making activities on the other hand, are becoming increasingly inter- 
mingled. 80 See note 10 above, p. 479. 

81 See Drago, in Friedmann (ed.), The Public Corporation 108 ff. 

82 Unfortunately, this very distinction is suggested in the judgment of Cohen, L. J., 
in the Tass Agency case (note 10 above). The decision rests, however, on the different 
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All these aspects should be seen as part of the process of expanding 
public activities and a parallel expansion in the scope and dimensions of 
law that urgently requires an adjustment of legal responsibilities. 


Duties oF ABSTENTION AND THE CHANGING CONCEPT 
oF NEUTRALITY 


The extension of state control over the economic activities of its citizens 
has also produced a serious imbalance in the distinction made by certain 
customary rules of international law between the position of the state— 
assumed to be unconcerned with the private trading activities of its citi- 
zens—and the liabilities of these citizens. The duties of abstention imposed 
by the law of neutrality upon neutral states forbid the latter from engaging 
in such unneutral activities as the granting of loans or ‘‘the supply in any 
manner, directly or indirectly, of warships, ammunition, or war material 
of any kind whatever.’’** The almost limitless expansion of ‘‘war ma- 
terials’? in modern total war makes this concept as elastic as that of 
contraband. Presumably the ban would be held to cover such materials 
as oil or steel,** but foodstuffs are hardly less vital to the pursuit of war. 
On the other hand, international law does not forbid the citizens of neu- 
tral states to engage in such activities: 


A neutral Power is not bound to prevent the export or transit, for 
one or the other of the belligerents, of arms, munitions of war, or, in 
general, of anything which can be of use to an army or fleet.*® 


The absurdity of maintaining traditional privileges of sovereignty for 
commercial activities carried on by the state or its semi-autonomous in- 
strumentalities, is countered by the absurdity of vastly extending the duties 
of abstention of neutral states which control the economic activities of their 
citizens, while leaving the others free from such duties on the assumption 
that they are not concerned with the activities of their citizens. In an 
article published in 1938,°* the present writer drew attention to the di- 
lemma. Simply to ignore these developments and thus to penalize states 
which have wholly or in part assumed control over the external trade of 
their country for a now very widespread economic and social form of 
organization would put a serious strain on international law. Indeed, 
one has only to look at the present situation in the Middle East to realize 
that a rule which would prevent the U.S.S.R. or possibly Great Britain 
and France from supplying any arms to one of two belligerents in that 
area, while, for instance, leaving the United States free to permit such 
supplies, would seriously impair such effectiveness as the rules of neu- 


ground that the Tass Agency was not clearly a corporate entity separate from the gov- 
ernment. 

88 Art. 6, Hague Convention XIII of 1907. 

84 Oppenheim-Lauterpacht, International Law, Vol. II (7th ed., 1952), p. 739. 

85 Art. 7, Hague Convention V; Art. 7, Hague Convention XIII. 

8¢‘*The Growth of State Control over the Individual and Its Effect upon the Rules 
of International State Responsibility,’’ 19 British Year Book of International Law 118- 
150 (1938). 
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trality still possess. The dilemma is heightened by the fact that, between 
complete state ownership and control on the one side, and complete liberty 
of the citizen on the other, there are many intermediate forms of control. 
Export licenses, allocation of raw materials on a priority basis, currency 
controls, and other means elaborated by almost every state during the 
last generation, can control the flow of goods to the belligerents as well 
as direct state ownership. Since the first World War it would be difficult 
to find a state that has not, at some time or other, exercised controls of 
varying intensity over the financial and commercial movements of its 
citizens. This is certainly one of the fields in which no government, how- 
ever liberal and opposed to economic controls its philosophy may be, 
could fairly be heard to claim absence of power to control. The main 
reason is that, with the development of total war, the connection of neutral 
trade with the vital issues of war and peace has become far too intense 
to permit an official attitude of unconcern. When the above-mentioned 
article was written, there had already been the experience of the Non- 
Intervention Pact in the Spanish Civil War (1936-1939). In this pact, 
a number of major Powers, including Nazi Germany and Fascist Italy as 
well as the U.S.S.R., Britain and France (but not the United States), 
undertook to refrain from supplying arms to either side in the Civil War 
(in derogation from customary international law, which would have per- 
mitted supplies to the Spanish Government, but not to the rebel forces of 
Franco). The Pact collapsed because the Fascist Powers were determined 
to intervene on the part of Franco, but nobody doubted the legitimacy as 
well as the ability of the action taken by governments that differed widely 
in their economic systems and their political philosophies. Since then, the 
last war has witnessed further dramatic developments of neutrality. The 
foremost champion of the nineteenth-century concept of neutrality—which 
emphasized the rights of neutral commerce—the United States, went to 
great length in a vain attempt to save neutrality by sacrificing commerce.” 
The neutrality of abstention came to an abrupt end with President Roose- 
velt’s lend-lease device, which, in turn, was a prelude to the entry of the 
United States into the war. The policy of saving neutrality by sacrificing 
the privileges of neutral trade which the Declaration of Paris had formu- 
lated did not succeed in keeping the United States out of the war. Once the 
United States had joined the war, neutrality was reduced to modest propor- 
tions. The few remaining neutral states in Europe, Sweden, Switzerland 
and Eire, were above all intent on keeping out of the war. This meant em- 
phasis on impartiality and abstention rather than on enforcement of neu- 
tral trade.** The last war, by forcing all but a few small states, and es- 


87 Cf., in particular, the Neutrality Act, 1937. 

88 ‘‘Pour la Suisse, la neutralité est une notion avant tout stratégique et militaire.’’ 
(Lalive, Le Droit de la Neutralité, Ziirich, 1941.) As Lalive points out, most of the 
neutrality rules have developed from the conflicting interests of belligerents and neu 
trals on the high sea, which is No Man’s Land. Neutrality on land, a later develop- 
ment, aims above all at protecting the neutral territory from the impact of war. At 
the same time, the land communications of Sweden and Switzerland with Axis-controlled 
territory enabled both countries to trade with Germany and Italy with fair immunity 


for the greater part of the war. 
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pecially all major naval Powers, into one of the two camps, was thus not a 
good test of the ability or willingness of a determined major neutral to 
maintain the traditional rules of neutrality in the face of the steadily 
increasing responsibility of governments for the flow of supplies of almost 
any kind. The difficulty of maintaining the traditional rules was, how- 
ever, demonstrated by the willingness of the most powerful of the neutrals, 
the United States, prior to her participation in the war, to make the duty 
of abstention prevail over the privilege of commerce. The state was willing 
to forego profits for peace. 

It is, however, far from certain that the problem has ceased to be ma- 
terial. Another total war would, no doubt, make the last remnants of 
an effective law of war and neutrality obsolescent. But, if international 
developments bear out the widespread expectation that nuclear warfare 
and the possession of overwhelmingly destructive weapons by all major 
potential belligerents may rule out open war between the major Powers, 
emphasis may shift back to the attitude of powerful neutral states in 
minor wars between middle or small Powers, e.g., in the Far East or in 
the Middle East. It is likely that the thorny problem whether the Hague 
distinctions between the rights of private citizens to trade and the duties 
of abstention of neutral states, will be bypassed in one of several ways: 
First, there has been a marked tendency since the last war to avoid the 
qualification of armed clashes as war unless they assume very major 
proportions. As long as this is possible, the sale of arms to either side can 
be qualified as a normal commercial transaction in times of peace. But 
such a shift of legal classification hardly eliminates the political problem 
and the general assumption that the shipment of arms, though theoretically 
a commercial transaction in times of peace, is now a moral and legal re- 
sponsibility of government. In regard to the current Arab-Israel tension, 
for example, the governments of the United States, Great Britain and 
France have not even argued that arms sales to either side were private and 
commercial transactions. They have used their power to control export 
licenses in order to stop or permit shipments when policy considerations 
required it. 

Second, there may be, as in the Korean ‘‘war,’’ United Nations resolu- 
tions that might authorize supplies to one side and forbid them to the 
other. However, it is extremely unlikely that the Korean War procedure 
could be repeated.*® Third, limited agreements, like the abortive Non- 
Intervention Pact in the Spanish Civil War, may be attempted again. But 
they are as unlikely now as then to succeed between politically antagonistic 
nations that support opposite camps. Our problem thus remains one of 
great practical as well as theoretical significance. We seem to be faced 
with a situation where the formerly accepted rules have become inappli- 


%°In the Korean action the necessary majority in the Security Council was achieved 
only by the boycott of Security Council proceedings then maintained by the Soviet 
Union and the interpretation of absence as not equivalent to the lack of an affirmative 
vote by a permanent member required for decisions of the Security Council under Art. 
27, par. 3. For a detailed discussion, see Stone, Legal Controls of International Con- 
flict 204 ff., 228 ff. 
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cable to the point of obsolescence, but an alternative rule cannot yet be 
formulated. This is borne out by the few attempts made to grapple with 
the contemporary implications of this problem. The Harvard Research 
on Neutrality (1939),*° while admitting the force of the present writer’s 
argument ** that the mere maintenance of the former rule would upset 
the equilibrium between states that had openly assumed control of their 
foreign trade, comes to the conclusion that, as between the dilemma of 
widened duties of abstention and abolition of the duty of state abstention, 
the former is the lesser evil. It therefore proposes an article expressly 
enjoining a neutral state to ‘‘abstain from supplying to a belligerent as- 
sistance for the prosecution of the war.’’ The necessary implication is that 
individuals are not covered by the prohibition. This argument is endorsed 
by Dr. Lauterpacht: 
At a time when warfare is becoming increasingly mechanized, to per- 
mit a neutral State as such to supply the belligerents—which often 
may, in practice, mean one belligerent only—with vast masses of arms, 
munitions, and implements of war, might amount to rendering its 
neutrality purely nominal.* 


But Dr. Lauterpacht’s contention that, until state monopolies of foreign 
trade are more common, states having such monopolies must abide 
by the existing rules, ignores the fact that there are many effective ways 
of controlling trade other than by trade monopolies. The argument also 
seems inconsistent with the learned author’s plea in favor of the abolition of 
state immunities, which clearly recognizes the impact of increased state 
trading on international law.** It is perfectly proper that states which 
control the bulk of their foreign trade by merchant shipping or export trad- 
ing corporations, or some other means, should not hide behind an immunity 
designed for entirely different social and political conditions. If such 
states are also burdened with a duty of total abstention, while others can 
take cover behind the alleged liberty of trade of their citizens, they are 
unlikely to abide by the existing rules. The whole assumption that there 
is still any meaningful distinction between an uncontrolled private trading 
sphere and the official duties of a state, is no longer tenable.** Nor, as 
Professor Stone has pointed out in his recent discussion of this whole 
problem,** is there much plausibility in Dr. Lauterpacht’s alternative 
suggestion that neutral states might be permitted to set up ‘‘special 
organizations of a private law character’’ to carry on trade with belliger- 
ents. Such organizations would be patent subterfuges for direct state 
control. Moreover, most of the organizations of this kind have both 
private and public law character, as our earlier discussion has shown. 
The mere fact that an organization is set up as a commercial company 
rather than a statutory public corporation in no way indicates the degree 


4033 A.J.ILLL. Supp 237-244 (1939). 

41 In the article quoted above, note 36, p. 487. 

42 Oppenheim, International Law, Vol. II (7th ed., 1952), pp. 657 ff. 

48 See above, p. 481. 

44 Cf., in the same sense, H. A. Smith, The Crisis in the Law of Nations 27 ff. (1947). 
45 Legal Controls of International Conflict 408-412, at 413 (1954). 
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of its independence. The suggestion that the future guiding rule of 
neutrality should be one of universal abstention is attractive. Any state 
that chooses not to exercise any control over trade and supplies does so 
not because of lack of legal power, but as a matter of deliberate policy. 
But any rule of universal abstention would not be acceptable either to 
belligerents or to neutrals. Situations in which two belligerents would be 
reasonably matched in industrial potential and reserves of supplies, while 
the rest of the world would look on with dispassionate detachment, will 
seldom, if ever, occur. Even limited ad hoc agreements will be possible 
and effective only where the parties have a sufficiently strong interest in 
the maintenance of peace or the localization of wars to forego the political 
rather than the economic advantage of making their supplies available to 
the side which they wish to favor and which is in a position to profit from 
the liberty of trade. There is, therefore, much to be said for Professor 
Stone’s alternative suggestion that the trading activities of neutral govern- 
ments should be assimilated to private trading by relieving, on the one 
hand, neutral governments of their duties of abstention from supplies, 
loans, ete., and subjecting them, on the other hand, to the penalties for 
contraband carriage, ete., to which private traders are exposed.** How- 
ever, neutral governments would hardly be likely to accept such inter- 
ference with their vessels and cargoes, and would probably give them armed 
protection. As both belligerent and neutral states would be involved not 
only vicariously but directly, this would increase the danger of hostilities. 


INTERNATIONAL STATE RESPONSIBILITIES AND THE PROBLEM 
or ComMMON STANDARDS 


Customary and treaty law have mitigated the principle of territorial 
sovereignty, which permits a state to deal in peace as in war with its 
territory and with the people subject to its sovereignty (including, in 
almost all respects, persons of foreign nationality permanently resident 
in the territory), by certain principles of international state responsibility 
for injuries caused to nationals of other states. It is not the purpose of 
this article to restate the general principles of international state re- 
sponsibility, which have been discussed in textbooks, monographs and 
innumerable articles. It is concerned only with those aspects of state 
responsibility that are affected by changes and divergences in the social 
and economic organization of the different states. The majority of the 
principles of international state responsibility are not touched by these 
developments, because they are emanations of the universally recognized 
competence and responsibility of states in the fields of military and foreign 
affairs. Thus, the principle laid down by the International Court of 
Justice in the Corfu Channel Case,** that a state must not abuse its 
sovereign power to lay mines in territorial waters so as to impair the right 
of innocent passage through internationally recognized straits, applies to 
every state, Communist or capitalist. Equally, international state respon- 


46 Ibid, 47 [1949] I.C.J. Reports 22. 
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sibility for the acts of heads of state, governments, responsible civilian and 
military officials, and denial of justice, emanates from universally recog- 
nized minimum standards of organization and responsibilities of any state 
which is accepted as a member of the family of nations. 

This article will survey briefly how far recent developments, of more 
than temporary significance, have either added to the sphere of universally 
recognized minimum responsibilities of states, or have, on the other hand, 
created divergences between groups of states that affect the customary 
rules of international law, because formerly held assumptions on the division 
of powers between state and citizens no longer apply generally. It seems 
that there are at least three major areas to which this inquiry is relevant. 
There is, first, the question to what extent significant shifts in the relation 
of the state authorities to privileged political parties, labor organizations, 
and other social groups, and, in some cases, far tighter control over the 
activities of individuals, have affected traditional assumptions about the 
limitation of state responsibility for acts of groups and individuals that 
have international consequences. There is, second, the question how far 
the tremendous expansion of international political propaganda as a weapon 
of both ‘‘hot’’ and ‘‘cold’’ warfare has added to the minimum responsi- 
bilities of states in this field. There is, third, the question of the reas- 
sessment of international minimum standards in the fields in which some 
measure of international state responsibility has come to be universally 
recognized : denial of justice to aliens through inadequate legal protection ; 
and, in particular, interference with economic rights and interests of 
aliens through legislative or administrative measures taken inside any one 


state. 


INTERNATIONAL RESPONSIBILITY FOR STATE-CONTROLLED GROUPS 


The first question has become acute since the rise of a number of totali- 
tarian regimes which have, in varying degrees and forms, abolished freedom 
of political association and usually made one ‘‘party’’ the privileged and 
exclusive organ of state policy and public opinion. Such identification 
was not only achieved in practice, but emphasized in theory in Nazi Ger- 
many and Fascist Italy.** A similar factual and constitutional identifica- 
tion of state and party exists today in the Soviet Union and Communist 
China as well as in all the satellite Communist states. It also exists in 
present-day Spain, and indeed in any country where the predominance of 
one party is constitutionally assured. On the other hand, such states as 
India, where the Congress Party dominates parliamentary processes and 
constitutional decisions de facto, but not by virtue of any constitutional 
provision, do not fall in the same ecategory.*® Invariably the states which 


48 For detailed substantiation, see among others, Preuss, 28 A.J.I.L. 649-668 (1934) ; 
Friedmann, 19 British Year Book of International Law 142 ff. (1938). 

49 In India conditions may change without any revolution, as in the case of Pakistan, 
where, during the first few years, the Muslim League enjoyed an overwhelming position, 
which has collapsed in the last few years. 
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have abolished freedom of political organization and have made one party 
the mouthpiece and spearhead of the policy and official opinion have not 
stopped at the suppression of freedom of opinion in the purely political 
field. They have applied the same process to all significant group organi- 
zations. The abolition of all freedom of association has been an inevitable 
corollary to the abolition of freedom in the formation and activities of the 
political parties. Where one political party or one officially sponsored 
industrial or labor organization enjoys a monopoly, it is irrelevant whether 
some appearances of free choice are maintained by a process of sham 
elections. The traditional doctrine of international law, which restricts 
state responsibility to persons officially connected with government, as dis- 
tinct from private persons,*® is predicated on the assumption that the latter 
are free from government direction or control in their actions affecting 
foreign states. Only insofar as this assumption applies, is the statement 
correct that ‘‘international society cannot be regarded as an institution 
for the mutual assurance of established governments.’’ 

The degree to which identity between the state and organizations within 
the state can be legally articulated is important in at least four kinds of 
activities that directly affect foreign states or international organizations: 
first, terrorist activities; second, hostile propaganda designed to undermine 
a foreign government; third, boycott of goods of specified foreign origin 
by groups within the state; fourth, membership of international organiza- 
tions whose constitutions provide for representation of member states not, 
or not only, by their governments, but by specified group organizations 
within the state. 


TERRORIST AND SUBVERSIVE ACTIVITIES 


From the many forms of organized terrorist activities in other states, 
we might single out such activities as assume the form of commonly recog- 
nized crimes in international law. There is strong support for the view 
that the encouragement and support by a government of armed hostile 
expeditions, as well as of attempts against life or property in foreign 
countries, are international delinquencies. The duty to prevent the organi- 
zation or support of armed hostile expeditions against foreign govern- 
ments—an almost chronic danger in Latin America—has been articulated 
by Article 1 of the Pan American Convention of February 20, 1928, on 
Rights and Duties of States in the Event of Civil Strife. Insofar as this 
convention obliges the contracting parties ‘‘to use all means at their dis- 
posal to prevent the inhabitants of their territories, nationals or aliens, from 
participating in, crossing the boundary or sailing from their territory 
for the purpose of starting or promoting civil war,’’ it probably goes 
further than international legal custom. But the three proposals of the 
Report of the Committee of Experts appointed by the League of Nations in 
1936 ** probably represent ‘‘general principles of law recognized among 


50 See Oppenheim-Lauterpacht (8th ed., 1955), Vol. I, par. 127a. 
51 Ibid, 292. 52 See Doc. A/7 (1936) V. 
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civilized nations.’’** Such a duty to prevent organized activities against 
foreign states corresponds to the duty of neutral states in times of war." 
The extension of this principle to the activities of individuals is more 
difficult because it touches the extremely controversial problem of extra- 
dition for crimes that are essentially ‘‘political’’ but contain elements of 
common crime. The Swiss law of 1892, under which political criminals are 
extradited where the chief feature of the offense is an ordinary crime, 
is far from generally recognized.*®> However, where it can be shown that 
an individual committed an act of terrorism on the instructions and with 
the direct support of a foreign government, the latter should clearly be 
held responsible. 

The practical application of this principle has become complicated be- 
cause of the controversies regarding the relations of contemporary totali- 
tarian governments to the foreign activities of their political supporters. 
In regard to the activities abroad of the organizations of the former Na- 
tional Socialist and Fascist Governments of Germany and Italy, there 
should be no doubt. Such organizations as the Bund fiir Auslanddeutsche 
—which attempted to undermine the allegiance of foreign nationais of 
German descent—were clearly emanations of the German Nazi Party and, 
therefore, of the German Government. The character and organization 
of the Nazi movement created an irrebuttable presumption that the activi- 
ties of these organizations were directed by the German Nationalist- 
Socialist Government. 

The legal relationship of the many national Communist Parties in the 
different countries to the Communist governments of such countries as the 
Soviet Union or Communist China is far more complex. In its theoretical 
premises as well as in its practical effects, Communism is an international 
political movement which has recruited large numbers of spontaneous ad- 
herents and organizations in many countries. Although most of them take 
their inspirations and policy directives from the Soviet Union or Com- 
munist China, it would be incorrect to regard, for example, the powerful 
Communist Parties of France or Italy as subsidiary organizations of the 
Soviet Union. They are national parties, however much they may be 
mentally subservient to a foreign Power. The activities of Communist 
Parties and organizations in any one country should not in any legal 


58 The Report suggested the following principles for a contemplated League con- 
vention: ‘‘(1) to prohibit any form of preparation or execution of terrorist outrages; 
(2) to ensure effective cooperation for the prevention of such outrages; and (3) t0 
ensure punishment of outrages of a terrorist and international character.’’ Moreover, 
in a convention signed at Geneva on Nov. 16, 1937—which has not entered into force 
—23 states undertook to treat certain acts of terrorism—including conspiracy and in- 
citement and participation in acts of terrorism—as criminal offenses. 

54 In the hostilities between Costa Rica and Nicaragua of 1954, where the evidence 
was clear that an expeditionary force aiming at the overthrow of the constitutional 
Government of Costa Rica had been organized in Nicaragua, the Inter-American Com 
ference adopted a resolution condemning these activities. The United States acted 
on the resolution by sending military planes to the Government of Costa Rica, which 
defeated the conspiracy. 

55 Oppenheim-Lauterpacht, op. cit. 707-710. 
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sense be attributed to a particular foreign state unless specific evidence is 
adduced to the contrary. We might say that the presumption which ap- 
plied in the case of Nazi Germany is reversed.*™ 


Boycorr 


While, in the case of organized attempts on life, installations or other 
property of a foreign state, there is little doubt about the criminal char- 


55a It is very unlikely that the courts of the different non-Communist countries would 
agree on this question. United States courts would presumably be guided by the 
Subversive Activities Control Act of 1950, which contains the following characteristic 
clauses: 

‘See, 2. As a result of evidence adduced before various committees of the Senate and 
House of Representatives, the Congress hereby finds that... 

(4) The direction and control of the world Communist movement is vested in and 
exercised by the Communist dictatorship of a foreign country. 

(5) The Communist dictatorship of such foreign country, in exercising such 
direction and control and in furthering the purposes of the world Communist 
movement, establishes or causes the establishment of, and utilizes, in various 
countries, action organizations which are not free and independent organizations, 
but are sections of a world-wide Communist organization and are controlled, di- 
rected, and subject to the discipline of the Communist dictatorship of such foreign 
country. 

(6) The Communist action organizations so established and utilized in various 
countries, acting under such control, direction, and discipline, endeavor to carry 
out the objectives of the world Communist movement by bringing about the over- 
throw of existing governments by any available means, including force if necessary, 
and setting up Communist totalitarian dictatorships which will be subservient to 
the most powerful existing Communist totalitarian dictatorship. Although such 
organizations usually designate themselves as political parties, they are in fact 
constituent elements of the world-wide Communist movement and promote the ob- 
jectives of such movement by conspiratorial and coercive tactics, instead of through 
the democratic processes of a free elective system or through the freedom-pre- 
serving means employed by a political party which operates as an agency by which 
people govern themselves. 


(9) In the United States those individuals who knowingly and willfully par- 
ticipate in the world Communist movement, when they so participate, in effect 
repudiate their allegiance to the United States, and-in effect transfer their 
allegiance to the foreign country in which is vested the direction and control of 
the world Communist movement.’’ 


See further the Communist Control Act of 1954 (50 U.S.C. [1955 Supp.] par. 841), 
which describes the Communist Party as ‘‘an agency of a hostile foreign power’’ whose 
existence is ‘‘a clear present and continuing danger to the security of the United 
States.’? 

It is difficult to see how any country where the Communist movement is organized 
48 a parliamentary party, and, in particular, in France or Italy where it could at any 
time become part of a government coalition by perfectly constitutional processes, could 
take the same approach. Even the United States legislation would not seem to preclude 
the need, in an international law case, for specific evidence that an action attributed to 
a Communist organization was, in fact, directed by a foreign government. It is, how- 
ever, possible—although it would, in the present writer’s opinion, be challengeable—that 
United States courts would interpret the Act of 1950 as having created an irrebuttable 
Presumption of U.S.S.R. responsibility for any action of a Communist organization in 
the United States. 
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acter of these actions—all of which can be classed as internationally recog- 
nized crimes—and the main difficulty lies often in tracing the responsibility 
to a foreign government, the problem of interference with foreign trade 
as an international delinquency meets with the principal difficulty of de- 
fining the limits of legality. Only brief reference need be made to this 
problem, which received a considerable amount of discussion before the 
last war,** but is unlikely to be of great practical significance in contempo- 
rary conditions. The extent to which, short of contract or treaty, the 
right to free trade is legally protected is extremely doubtful even in 
municipal law. The common-law doctrine of conspiracy—which has no 
parallel in civilian systems—is probably a dying action. Since the decision 
of the House of Lords in the Crofter case,*" it is clear that in England, 
at least, an action for conspiracy will never lie when the organized attempt 
to interfere with the trade of another can be attributed to some legitimate 
economic or social interest, however much it may be combined with the 
desire to do injury to the other party. In the United States, the situation 
is uncertain,®*® but again it seems clear that combinations to refuse to deal 
with another party are not unlawful, and that some additional element 
which in itself is illegal, e.g., physical violence or coercion, is needed to 
render the group action unlawful. In analogy to this position, one of the 
writers on the international aspects of boycott has argued that the element 
of coercion, through the combined action of other compatriots forcing 
him to withdraw his trade from the victim of the boycott, creates an inter- 
national delinquency.*® The courts of many countries have experienced 
great difficulties in fixing for purposes of municipal law the borderlines 
between organized group pressure, including peaceful picketing and similar 
measures of restraint, and the additional elements that turn legitimate 
into unlawful collective action. This is one, though not the only, reason 
for the fact that the common-law doctrine in this field is increasingly re- 
placed by statutory regulations.*° Whatever the substance and merits of 
a common-law action for conspiracy or the equivalent civilian tort ae- 
tions ** may be, its transfer to the international sphere is even more dubious. 
International free trade is an ideal aimed at by some, but by no means all. 
schools of political and economic thought. It can hardly be described 
as a protected legal state interest, certainly not in the twentieth century 
which has witnessed a fantastic growth of protective or punitive tariffs. 
import quotas, regulation of foreign trade through exchange regulations. 


5¢ See, among others, Hyde and Wehle, 27 A.J.I.L. 1 ff. (1933); Lauterpacht, 1+ 
British Year Book of International Law 125-140 (1933); Bouvé, 28 A.J.IL.L. 19 f 
(1934); Preuss, ibid. 667 ff.; Friedmann, 19 British Year Book of International Lav 
142 ff. (1938); Walz, Nationalboykott und Vdélkerrecht (1939). 

57 Crofter and Woven Harris Tweed Co. v. Vertsh, [1942] A.C. 435. 

58 Cf. Prosser, Law of Torts 754 ff. (2nd ed., 1955). 

59 Bouvé, loc. cit. 24. 

60 For the United States, see the Sherman Antitrust Act (1890), the Clayton Act 
(1914), and the other extensive legislation, including the establishment of such reg! 
latory authorities as the Federal Trade Commission, ete. For England, see now the 
Monopolies Act (1948) and Amendments. 

61 E.g., under Art. 826 of the German Civil Code. 
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and other devices. Parallel with this has gone the increasing use of bi- 
lateral or multilateral treaties, as a means of specifically regulating trade 
exchange between two or several countries. As in the municipal, so in 
the international, sphere, any serious attempts to regulate international 
trade practices will increasingly pass from the realm of customary to that 
of treaty law. The GATT Agreement and the—so far unratified—Charter 
for an International Trade Organization (ITO) aim at an agreed code of 
international trade practices. Any state signatory to such an agreement 
will, of course, be guilty of a breach of treaty when it acts contrary to the 
obligations undertaken in such treaty. 

The advent of the Nazi regime and in particular it racial persecutions, 
which led to organized group boycotts in the United States and elsewhere, 
produced some discussion of the degree to which states could be held re- 
sponsible for the activities of such groups. Whereas Lauterpacht argued 
in 1933 that governments could in no circumstances have a responsibility 
for acts other than those of state organs because rules of international law 
in the matter of state responsibility were based on the separation of the 
state from the individuals and associations of which it is composed,®* some 
other writers ** argued in reply that a state must bear the measure of 
international responsibility which corresponds to its real control, and 
that in totalitarian states the private organizations had no freedom of 
movement but could only act by direction or specific authority of the 
state. The result seemed to be that divergences of state organization led 
to differential degrees of state responsibility and a consequent threat to 
the universality of any legal standards in this field. On reconsideration, 
it seems to the present writer that in the field of international trade this 
is a somewhat theoretical controversy. Where there is a minimum of 
genuine group autonomy, where trade associations, labor unions, religious 
or political associations or racial groups can operate in freedom, subject 
only to the general security laws of the country, it is obvious that the 
state cannot be held responsible for their actions organizing a boycott on 
trade from a foreign state, even if one could otherwise assume that such 
an action might be an international delinquency. Undoubtedly such in- 
dependent action did not exist in Nazi Germany or similarly organized 
Fascist countries. It would have been unthinkable, for example, for the 
German Labor Front, the compulsory state labor organization, to take any 
such action other than by direction of the government. Nor is the position 
any different for present-day trade-union movements of the Soviet Union 
or similarly organized countries. However, whenever the status and ac- 
tivities of any such organization are sufficiently closely associated with the 
government to justify identification, they must be classified as, in effect, 
actions of a foreign state. It is difficult to see how any such action of a 
state interfering with the flow of foreign trade could lead to legal responsi- 
bility, short of bilateral or multilateral treaty obligations (such as those 

*214 British Year Book of International Law 125-140 (1933). 


8 Preuss, 28 A.J.I.L. 667 (1934); Friedmann, 19 British Year Book of International 
Law 144 (1938). 
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undertaken by the parties to the General Agreement on Tariffs and Trade). 
As, in the absence of such specific obligations, any state is free to impose 
such restrictions on imports and exports as it chooses, by a vast variety 
of means, its obligation can hardly be increased by precarious action on 
the part of organizations that are closely identified with the government. 
This is probably the main reason why the problem of group interference 
with foreign trade is likely to remain a theoretical one, outside the sphere 
of international agreements. 


HostiLE PROPAGANDA 


The possibilities of inciting disaffection against a foreign government, 
short of terrorist attacks upon the life or property of persons or institu- 
tions within that state, have been immensely increased by the progress of 
radio telecommunication. Contrary to organized attempts to boycott for- 
eign goods, the physical effect of broadcasting mainly occurs in the foreign 
territory, while its source is in the state that may be held responsible. It 
is in that respect far closer to the physical attacks upon lives or properties 
within the foreign state. It is also more akin to the latter insofar as the 
emission of radio waves interferes with the sovereignty over the airspace, 
a principle that the various international conventions concluded between 
1927 and 1948 on this subject ** have not impaired. 

For our purposes—an investigation of the extent to which changes in 
internal social organization affect international legal responsibilities—the 
main problem is to what extent in times of peace a government must 
be held responsible for broadcasts hostile to a foreign government, even 
though it has not itself organized the emission. It is relevant here to 
note the immense extension of psychological warfare—with radio as its 
chief instrument—in the last twenty years, and particularly since the last 
World War. In all the major armed forces of the belligerent nations 
psychological warfare, i.e., the organized dissemination of propaganda as a 
means of undermiring the will to resistance and inciting disaffection 
against the hostile government, became a major and integral part of mili- 
tary organization. Its relative significance has, if anything, increased 
in the period of ‘‘cold war’’ which precludes direct armed action, but in- 
tensifies maneuvering for political gains in foreign areas. 

As this is a new field of international activity—on which customary 
rules have not developed—there are no more generally recognized inter- 
national legal rules in this area than, for example, in regard to air 
warfare which developed after the Hague Conventions on Land and Se 
Warfare. Various international conventions on matters of radio com- 
munication have been concerned with technical arrangements, except for 
the Convention of September 23, 1936, concerning the Use of Broadcasting 
in the Cause of Peace.** In that convention, which was signed, among 
others, by Great Britain, France, the Soviet Union and the British Do- 


6¢ For details, see Oppenheim-Lauterpacht, op. cit., par. 197 f. 
65 See League of Nations Official Journal (1936), p. 1437; 186 L.N.T.S. 301. 
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minions, but not ratified by the Soviet Union, the signatories undertook 
to prohibit the broadcasting within their territories of any transmission 
calculated by reason of its inaccuracy or otherwise to disturb international 
understanding or to incite the population of any territory to acts incom- 
patible with the internal order or the security of a territory of a contracting 
party. It is not unfair to say that this prohibition defines precisely the 
very activities in which the major parties in the ‘‘cold war’’ have been 
engaged since the end of the last war. It may be said that a convention 
of this kind in present circumstances is not necessary among the states 
that are linked, for example, in the West European Union or the NATO 
Pact, while it would be impossible either to maintain or to implement it 
between the Communist and the anti-Communist groups of nations (or 
other politically antagonistic groups, such as the Arab states, on the one 
hand, and Israel and the French possessions in North Africa, on the other 
hand). The convention does, however, indicate that governments in mod- 
ern conditions may be held to be inevitably responsible for any interna- 
tional broadcasting that emanates from an organization of nationals. 
Actual ownership and control of broadcasting differs greatly among the 
countries. The majority have either wholly or partly state-controlled 
broadcasting. It is no less true here than in the sphere of armament 
exports that direct ownership or managerial control would be an unrealistic 
test of the power of a government to control foreign broadcasting. 

Writing shortly before the last war, Professor Fenwick ® pointed out 
that under existing international law the right of a state to control foreign 
propaganda coming within its territorial boundaries by means other than 
broadcasting was clearly recognized. Through the customs officers of a 
state and through the administration of the postal services, the state dis- 
posed of sufficient means of control. Professor Fenwick rightly argued 
that the then fairly novel hostile government broadcasts would seem to 
constitute a hostile attack of a character not to be condoned by any extension 
of the principle of freedom of speech. Between such more or less direct 
attacks inciting populations to rebellion, and the mere glorification of the 
accomplishments of the broadcasting government, there were many inter- 
mediate situations which called for regulation in the interest of interna- 
tional peace. 

What before the war was more or less the monopoly of totalitarian 
governments has since become a recognized weapon of international political 
warfare. The United States Government, for example, has, in the most 
recent statements of President Eisenhower and Secretary Dulles, restated 
its policy of aiming at the ‘‘peaceful liberation’’ of the peoples deprived 


% £.g. Great Britain, France, India and, of course, all the nations of the Soviet 
bloc. In West Germany, broadcasting is organized in a number of regional public 
corporations that are semi-autonomous. In the United States, broadcasting is entirely 
private, but subject to licensing and certain overall control by the Federal Communica- 
tions Commission. In Australia and Canada, a state-controlled broadcasting corpora 
tion exists side by side with a number of private stations, all of which are, however, 
subject to licensing, controlled by a public broadcasting control board. 

32 AJ.L.L. 339-343 (1938). 
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of freedom of opinion in the satellite Communist countries. It is only a 
logical corollary to the addition of a new arm of warfare to the traditional 
arsenal of weapons that the sphere of government responsibility should 
be correspondingly expanded. Nor could or should it make any differ. 
ence whether the offending broadcasting station is directly government- 
controlled or operates only by permission of the government. The situa- 
tion is analogous to that discussed earlier of the export of arms, for which 
governments now generally assume responsibility by the granting or with- 
holding of export licenses. As long as the United States Government ex- 
ercised sovereignty over West German territory, it could fairly be held 
responsible for the activities of the privately financed Radio Free Europe. 
Now such responsibility rests on the West German Government. This 
corresponds to the quite obvious responsibilities of governments organized 
as those of the U.S.S.R., Yugoslavia or Spain. The main difficulty will 
normally be the proof of any legal connection between the offending broad- 
east and any subsequent injury. The degree to which foreign propaganda 
could be held legally causative of an unsuccessful rebellion, will hardly 
ever be ascertainable, while a successful revolution would turn wrong into 
right. There remain, of course, political remedies such as diplomatic 
protest, refusals or complaints to the United Nations. For all these pur- 
poses, the degree of state responsibility for private propaganda activities is 
legally relevant. And direct damage may be caused where physical objects, 
such as balloons with propaganda material, cause damage to aircraft or 
installations. 

Nobody would even raise any serious question about the competence of 
the United States or of any other government to enter into an international 
convention limiting or outlawing hostile propaganda in the interest of 
peace. This is a far less difficult issue than the impact of state trading 
on neutral obligations. For the reasons outlined, psychological warfare 
through radio or related media is clearly within the sphere of actual or 
potential government responsibilities. This has, indeed, been tacitly con- 
ceeded by all the governments concerned in the radio war that has been 
conducted for a number of years. 


INTERNATIONAL MINIMUM STANDARDS OF JUSTICE 


Generally speaking, the citizens of any country residing abroad are 
subject to the laws of their state of residence. They are thus, in most 
respects, subject to the combination of legislative, administrative and 
judicial standards of the country of residence. But international law as 
long imposed certain limitations upon the absoluteness of that territorial 
sovereignty of the national state. The state of the nationality of the 
alien, claiming on his behalf, has been held entitled to assert a certail 
minimum of rights in the name of international law. The type of claim 
that arises in this field—damages for injury to life, liberty or property 
caused by legislative, administrative or judicial actions of the defendant 
state—is, more than most parts of international law, a matter for litigation. 
Hence it is not surprising that in this branch of international law inter 
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national courts and arbitral tribunals have been responsible for the main 
development of such principles as exist. Despite the voluminous number 
of judicial precedents, and the extraordinarily large number of mono- 
graphs and articles written on the subject, much uncertainty remains.** 
This is not surprising, for the question of what may be regarded as a 
‘minimum siandard’’ of international justice as reflected in the treatment 
of aliens ® is intimately connected with the prevailing political philosophy 
and practice of states. It is not the general subject of state responsibility 
for international delinquencies, but only the question to what extent 
major shifts in political and social philosophy may have affected the inter- 
national minimum standards that will occupy us here. 

The problem of minimum standards of protection for individuals is not, 
of course, confined to international law. It arises in any municipal legal 
system, either articulately through the embodiment of certain basic rights 
in a constitution—as in the United States Constitution—or implicitly in 
standards evolved over the centuries by the courts—as in English law. 
But international minimum standards are obviously more difficult to 
ascertain, and more liable to modifications, because only such standards 
as are prevalent and firmly adhered to among the majority of states that 
form the family of nations can be deemed to be incorporated in interna- 
tional law.*° 

The most sensitive aspects of ‘‘international minimum standards of 
justice’’ crystallize around two major areas: On the one hand, there is the 
a complex of procedural safeguards designed 


‘ 


problem of ‘‘due process,’ 
to protect the individual against arbitrariness in the dealings of a foreign 
state with his life, liberty or property. On the other hand, there is the 
question whether there are any limits that international law may properly 
impose—or can, at least, in the present state of international society, 
be deemed to have imposed—upon the liberty of any one state to interfere 
with the life, liberty and property of an alien in the course of a general 
legislative change. 

To some extent the approach to both these questions depends upon one’s 


68 For a survey of the most important case collections and literature, see, among 
others, Bishop, Cases and Materials on International Law, Ch. VII, p. 464 (1953) ; 
Briggs, The Law of Nations, Ch. IX (2nd ed.) ; Oppenheim-Lauterpacht, International 
Law, Vol. I, pp. 360 ff. (8th ed.). 

6? The term is used, for example, by Borchard, ‘‘The Minimum Standard of the 
Treatment of Aliens,’’ 38 Mich. L. R. 445 (1940); Freeman, The International Re- 
sponsibility of States for Denial of Justice 497 ff. (1938); Roth, The Minimum Stand- 
ard of International Law Applied to Aliens (1949); Briggs, op. cit. 618 ff., speaks of 
an ‘International Standard of Justice.’’ 

This does not necessarily mean a numerical majority of states. In this, as in 
many other fields, the nations which, by their history, the importance of their interna- 
tional relations, and their consequent weight in international affairs, have been chiefly 
articulate in the development of such standards, count for more than a small state 
with a minimum of international contacts. On the other hand, many of the challenges 
to established international minimum standards come from nations that struggle out 
of isolation or dependence towards a more independent international position and, in 
the course of that process, challenge established positions, 
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basic legal philosophy. Those who believe in a minimum of inalienable 
natural rights will be more disposed to regard the departure from such 
rights by any one state as a violation of basic legal principles. Those who, 
like the present writer, believe that there are no transcendental and im- 
mutable natural law principles detached from specific political and ethical 
beliefs—however widely these may be accepted among nations—will reject 
this approach." However, the practical differences between these two 
approaches should not be exaggerated, at least in the realm of interna- 
tional law. Even the most enthusiastic supporters of natural law phi- 
losophy must concede wide liberty of action to the eighty or so ‘‘sovereign’”’ 
states which, with all the variety of their political philosophies, adminis- 
trative standards and degrees of development, compose the family of na- 
tions. On the other hand, the most determined positivists will not deny 
that ‘‘general principles of law recognized among civilized nations’’ con- 
stitute a proper source of law, not only for the International Court of 
Justice," but for the ascertainment of international minimum standards 
at any given time. It is only on this question, how far, at a time of great 
turbulence, of clashes of political philosophies, and of much social experi- 
mentation, such international minimum standards still exist, that some 
observations will be offered. 


NATIONALIZATION AND EXPROPRIATION 


The basic position is concisely formulated in a statement made by Elihu 
Root in 1910: 


There is a standard of justice, very simple, very fundamental and of 
such general acceptance by all civilized countries as to form a part 
of the international law of the world. The condition upon which any 
country is entitled to measure the justice due from it to an alien by 
the justice which it accords to its own citizens is that its system of law 
and administration shall conform to this general standard. If any 
country’s system of law and administration does not conform to that 
standard, although the people of the country may be content or com- 
pelled to live under it, no other country can be compelled to accept 
it as furnishing a satisfactory measure of treatment to its citizens. 


78 
But the contention that a state may be held legally responsible for any 
discrepancy between its own legal standards, if applied to nationals and 
foreigners alike, and any international minimum standards for the benefit 
of any aliens resident within its jurisdiction, is challenged in the Conven- 
tion on Rights and Duties of States adopted by the Seventh Pan American 
Conference at Montevideo in 1933: 


The jurisdiction of states within the limits of national territor) 
applies to all the inhabitants. 


71 For a detailed discussion of this problem and a substantiation of this position, se 
Friedmann, Legal Theory, Ch. 29 (3rd ed.). 

72 See Art. 38, par. 3, of its Statute. 

78 Elihu Root, ‘‘The Basis of Protection to Citizens Residing Abroad,’’ Proceedings, 
American Society of International Law, 1910, p. 16, at 20-22. 
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Nationals and foreigners are under the same protection of the law 
and the national authorities and the foreigners may not claim rights 
other or more extensive than those of the nationals.” 

The conflict between these two views was made articulate in the famous 
discussion between the United States and Mexico concerning the expropria- 
tion of land and certain properties of foreign oil companies in Mexico.” 
In that controversy a settlement was eventually reached which acknowl- 
edged at least to some extent the existence of minimum standards; for 
Mexico agreed to the ascertainment of compensation by joint commissions 
and complied with the awards determined by these commissions. However, 
this can hardly be taken to imply an abandonment of the principle asserted 
by Mexico and the Montevideo Convention; for the Mexican Government 
had never denied that compensation for expropriations was payable to both 
nationals and foreigners, but, pleading its general economic situation, 
it had denied any obligation to give foreigners preference over nationals.*® 
The controversy between the states that maintain an international minimum 
standard for aliens, even if this means preferred treatment over nationals, 
and those states that do not go beyond the acknowledgment of equality 
between nationals and aliens, is unlikely ever to be resolved. The first 
group will generally consist of the capital-exporting states, interested in 
the protection of their foreign investments and the commercial activities 
of their citizens abroad. The latter will consist of the capital-importing 
states in a relatively primitive stage of economic development. The num- 
ber of these states—formerly concentrated in Latin America—has, in the 
last generation, vastly increased, not only with a series of social revolutions 
that have swept uver Eastern Europe, but through the political emancipa- 
tion of a number of Asian countries which wish to be unimpeded in the 
manner of their economic and social planning. These countries are to a 
large extent the same that are still emotionally influenced by resentment 
against former political and economic domination by certain Western 
Powers. In practice, however, this attitude is mitigated by their growing 
realization of the need to give some reasonable protection to foreign capital 
and enterprise, whose participation, though not domination, the underde- 
veloped countries need. On the other hand, even the Communist countries 
seek increased commercial relations with the West. 

It is believed that a solution must be sought on the basis of certain 
principles ‘‘generally recognized among civilized nations.’’ 

The first of these principles is that generally international law—as 
distinct from specific regional or bilateral arrangements—cannot interfere 
with the freedom of political and social experimentation—a legitimate 
and cherished aspect of national sovereignty on which present-day inter- 


428 A.J.I.L. Supp. 75 (1934). 

*’ See 3 Hackworth, International Law Digest 655 ff.; Bishop, Cases 475 ff. 

6 The other cause célébre on the matter of expropriations is the prolonged Hungarian- 
Rumanian land dispute over the claims of the Hungarian optants of Transylvania. 
See De4k, The Hungarian-Rumanian Land Dispute (1928). Here the main controversy 
was whether Rumania, under the cover of equality of treatment for Rumanians and 
Hungarians, discriminated against the latter in its agrarian reform measures, 
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national law is based. No state or individual can therefore challenge any 
legal measures of another state that interfere with property, however 
sweepingly, provided only such legal measures are of general application 
in the country and do not single out aliens for discriminatory treatment. 
A necessary previso is that such seemingly general measures do not dis- 
guise a deliberate discrimination against aliens. This can be ascertained 
only against the specific circumstances of the case. A state is therefore 
under an obligation to pay compensation for the taking of individual 
properties of aliens when nationals are not similarly treated.*7 On the 
other hand, the liberty of a state to expropriate the property of aliens in 
the course of a general measure affecting nationals and aliens alike, is no 
longer seriously challenged by most authors. Indeed, it is specifically ac- 
knowledged by the United States Government in its above-quoted discus- 
sion with Mexico of 1938. There is not a single state today which, by means 
of an entire or partial nationalization of industries, by police-power re- 
strictions on the acquisition and use of property, or by taxation and a 
multitude of other instruments of the modern welfare state, does not to a 
larger or smaller extent, interfere with private property. 

On the second and consequent question whether, in the case of a general 
expropriation, international law can demand compensation for foreigners, 
even if it means preferred treatment of aliens, opinions are deeply di- 
vided.*® 

It has already been pointed out that on the general principle the ‘‘have’’ 
and the ‘‘have-not’’ nations are bound to remain divided. At the very 
least, it must be admitted that the assumption that nationalization 
without compensation generally held to be a violation of international 
law is no longer valid. Here, as in so many other fields, beliefs once 
universally held now deeply divide the nations according to political de- 
velopment and economic circumstances. Nor does the International Decla- 
ration of Human Rights of 1948, which may be said to be representative 
of universally held opinions, take us any further. Article 17, paragraph 
2, says that ‘‘No one shall be arbitrarily deprived of his property.’’ But 
the word ‘‘arbitrarily’’ is, of course, subject to different interpretations, 
and the states claiming the right to expropriate without compensation in 
the course of a general legislative reform affecting nationals and foreign- 
ers alike, will claim with strong reason that this is not an ‘‘arbitrary’’ 
measure. 


77 Cf. the de Sabla Claim (U.S. v. Panama), Hunt’s Report 379, 447 (1933) ; cf. also 
the note by Bishop, op. cit. 485 ff. 

78 For opposing viewpoints, see, among many others, Fachiri, ‘‘ Expropriation in Intet- 
national Law,’’ 6 British Year Book of International Law 159 (1925), in favor of the 
compensation principle; on the other hand, Fischer Williams, ‘‘International Law and 
the Property of Aliens,’’ 9 ibid 1 (1928), against any duty of compensation in the case 
of general legislative measures; and, for a general survey, Roth, International Minimum 
Standards (1949), and S. Friedman, Expropriation in International Law (1953). See 
further above, p. 502. The majority of writers consider expropriation without compens@ 
tion as an international delinquency. An intermediate view is taken by Lauterpacht, 
in the 8th ed. of Oppenheim, Vol. I, at p. 352, where ‘‘the granting of partial compe? 
sation’’ is advocated. 
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It seems more profitable to single out certain situations in which general 
principles of law recognized among civilized nations clearly demand com- 
pensation for the taking of alien property.” 

The first category derives from the principle of Pacta sunt servanda. 
Where a state, by international treaty, or by special contractual arrange- 
ments or concessions with foreign individuals or companies, has undertaken 
to protect them against expropriation or other forms of interference with 
property, a breach of such undertaking will be clearly an international 
delinquency. This is so regardless of the international constitutional po- 
sition of the offending state. A distinction must be drawn between mu- 
nicipal power and international obligation.*® A national parliament may 
have power to amend legislation that has incorporated promises in regard 
to the sanctity of foreign property. The enactment of such amending 
legislation in breach of an international commitment nevertheless consti- 
tutes an international delinquency. 

Secondly, the principle of unjust enrichment should now be held to be 
a general principle of law recognized among civilized nations.*t Where, 
as for example in the Lena Goldfields Case,** a foreign company at the 
specific request of a foreign government has invested capital, work and 
technical skill in the development of mines, the expropriation of such 
property without compensation constitutes an unjust enrichment by the 


7? For a principle of law to be regarded as ‘‘generally’’ recognized, it is not neces- 
sary to show that it should be universally accepted. ‘‘If any real meaning is to be 
given to the words ‘general’ or ‘universal’ and the like, the correct test would seem 
to be that an international judge before taking over a principle from private law must 
satisfy himself that it is recognised in substance by all the main systems of law, and 
that in applying it he will not be doing violence to the fundamental concepts of any 
of those systems.’’ Gutteridge, Comparative Law 65 (2nd ed., 1949). 

80It is an established principle of the international law of treaties that changes in 
the government—as distinct from changes in the international status—of one of the 
parties can have no influence on the binding force of treaties. (See McNair, The 
Law of Treaties, Ch. 34 (1938); Oppenheim-Lauterpacht, op. cit. 925 (8th ed., 1955).) 
The rationale is that internal political decisions—whether of an administrative or a 
legislative character—cannot affect international obligations once validly entered in 
accordance with constitutional process. 

81 There has been surprisingly little discussion on this principle in the literature of 
public international law. (See, however, Schwarzenberger, International Law, Vol. I, 
pp. 214-216 (1945).) That the principle of unjust enrichment is one generally recog- 
nized, though with many differences in detail, in both the common and civil law 
systems, can no longer be doubted. It is specifically embodied, for example, in the 
German, Swiss, Italian, Spanish and Russian Civil Codes, while the French courts 
have developed similar principles. The principle of restitution is now sufficiently 
firmly established in American law to justify a separate Restatement on Restitution. 
In English law, the various actions for money had and received quantum meruit, con- 
structive trust, etc., constitute the elements of a principle of unjust enrichment (cf. 
Lord Wright, Legal Essays and Addresses, Chs. I and II). For a comparative analysis 
of the principle of unjust enrichment, see, among others, Dawson, Unjust Enrichment 
(1952) ; Friedmann, ‘‘The Principle of Unjust Enrichment,’’ Canadian Bar. Rev., 1938, 
pp. 243 ff., 365 ff., and Legal Theory 354 ff. (3rd ed.); David and Gutteridge, ‘‘Un- 
just Enrichment,’’ 5 Cambridge L.J. 223 ff.; O’Connell, ‘‘ Unjust Enrichment,’’ 5 A.J. 
Comp. Law 2 ff. (1956). 

*2 Annual Digest (1929-1930), Case No. 1. 
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expropriating government at the expense of the alien. The acknowledg- 
ment of such a principle will undoubtedly be an important safeguard in the 
many cases where foreign, e.g., American or British, companies participate 
at the request of another government in the development of its industries. 

Thirdly, there is the principle of estoppel.** The borderline between 
foreign investment undertaken without specific encouragement as a com- 
mercial venture and similar actions prompted by specific reliance on the 
undertakings of another government, will not be easy to draw. Neverthe- 
less, such distinctions are real. Where, for example, a state invites, by 
prospectus or general advertisement, foreign capital to invest in the de- 
velopment of certain utilities or industries, and foreign entrepreneurs have 
responded to this invitation, an expropriation without compensation clearly 
justifies the application of the principles of estoppel or venire contra 
factum proprium. The government must be held estopped from acting 
contrary to reasonable expectations that it has itself created. 

If to these categories is added the above-mentioned case of discrimina- 
tory treatment of aliens, a large number of situations in which compensa- 
tion can fairly be expected can be met consistently with general principles 
of international law and equity, and without adopting the conflicting 
philosophies and interests of either the ‘‘have’’ or the ‘‘have-not’’ countries. 


Due PRoceEss 


A far more absu.ate stand can be taken on the ‘‘due process’’ problem. 
It is true that there are considerable divergences in the civil and criminal 
procedure as between the common-law and the civil-law countries. It is 
also true that totalitarian countries, of both the Fascist and the Com- 
munist persuasion, have often deviated drastically from standards of ad- 
ministration of justice commonly assumed among civilized nations. Judges 
selected by political standards, arrest without judicial safeguards, convic- 
tion without proper trial, unlimited powers of a secret police responsible 
to no one except the government, extrajudicial methods of deprivation of 
personal liberty, procedures of the modern police state, these and a host 
of other matters are only too familiar. But this is not comparable to the 
movement for greater legal freedom in regard to interference with prop- 
erty and economic interests—a reflection of general developments in the 
structure of modern industrial society. With the partial exception of 
Nazi Germany, totalitarian states have not openly acknowledged or de- 
fended arbitrary procedures. They often conflict with their own professed 
protestations, and international law can clearly take them at their word. 
The Soviet Constitution of 1936 proclaims the independence of justice, 


83 See, in particular, Lauterpacht, Private Law Sources and Analogies of Interna 
tional Law 203 ff. (1927); Cheng, General Principles of Law 141 ff. (1953). 

84 ‘‘ Judges are independent and subject only to the law.’’ (Art. 112.) The abolition 
in 1955 of the secret M.V.D. Boards, which had far-reaching jurisdictional powers i 
eases handled by the Secret Police (M.V.D.) is an important practical step in the direc: 
tion of implementation of these principles. 


i 

t 

i 

t 

a 
SI 
a 
la 
by 
to 
pe 
al 
su 
ma 
At 
tee 
lite 

of 
fai 
8 
(2r 


1956] IMPACTS OF SOCIAL ORGANIZATION ON INTERNATIONAL LAW 507 


the inviolability of the person,®® and the inviolability of the homes of 
citizens.“ The Universal Declaration of Human Rights—from which the 
five Communist members abstained, but did not dissent—specifically states 
(in Articles 9-11) that no one shall be subjected to arbitrary arrest or 
detention, that everyone is entitled to fair and public hearings by an in- 
dependent and impartial tribunal, and that everyone charged with a penal 
offense has the right to be presumed innocent until proved guilty in a 
public trial provided with proper safeguards for the defense. 

From all this it follows that we can still regard a minimum set of safe- 
guards of proper procedure as a general principle of law recognized among 
civilized nations, and as one which any state can claim on behalf of its 
nationals abroad.*’ 


Tue Impact oF INTERNAL STATE STRUCTURE ON COOPERATIVE 
INTERNATIONAL LAW 


The term ‘‘co-operative international law’’ is tentatively chosen to 
describe the growing number of international legal relationships and 
organizations which are not concerned either with the formalization of 
diplomatic inter-state relations, or with the adjustment of inter-state con- 
flicts. They are concerned with the regulation of experiments in positive 
international collaboration. The legal and institutional problems posed by 
this developing and increasingly important branch of international law, 
are essentially of a different character from those posed by traditional 
international law. To speak in sociological terms, a developing co-opera- 
tive international law represents community aspects, rather than society 
aspects, in the relations between states and nations.** 

The divergence of political and social structures within the participating 
states affects such co-operative arrangements, however, in unequal meas- 
ure. A large proportion of present-day international co-operative treaties 
and organizations is essentially concerned with matters of technical col- 
laboration. In this field international standards are not greatly affected 
by internal social structure. They relate, moreover, to matters in regard 
to which states are assumed to have a supervisory and controlling function, 
whether or not they directly administer the services concerned. Thus, 
postal services are not only a matter of technical communication; they are 
also now universally under public control. One of the oldest and most 
successful of international organizations, the Universal Postal Union, first 


85‘*The citizens of the U.S.S.R. are guaranteed inviolability of person. No person 
may be placed under arrest except by decision of court or with the sanction of a State 
Attorney.’’ (Art. 127.) 

86 ‘The inviolability of the homes of citizens and secrecy of correspondence are pro- 
tected by law.’’ (Art. 128.) 

8? These minimum standards of ‘‘due process,’’ on which judicial precedent and 
literature are voluminous, have been summarized by Professor Orfield in 12 University 
of Pittsburgh L.R. 35, 41-44 (1950) in eleven principles embodying the elements of a 
fair trial. 

88On this distinction established by Ténnies, cf. Schwarzenberger, Power Politics 
(2nd ed., 1951). 
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established in 1874, has not therefore found it difficult to establish effective 
collaboration in this field between a large number of states with vastly 
differing political and social structures. Because of the essentially tech- 
nical character of its functions, the Union, unlike a great majority of 
international organizations, has certain executive powers. The Congress, 
which consists of delegates of the member countries, decides all questions 
by a majority, though a quorum of two thirds is necessary for certain 
decisions.** Two recent international organizations, the International 
Civil Aviation Organization and the World Health Organization, have also 
been equipped with certain regulatory powers. The World Health As- 
sembly has the power to adopt certain regulations concerning sanitary, 
quarantine, and related matters. Such regulations come into force for 
all members after due notice has been given of their adoption by the Health 
Assembly. Any member state that wishes to reject the regulations or to 
enter reservations must so notify the Director General. The Organization 
has exercised its powers in two important fields: the Nomenclature Regula- 
tions (1948) and the International Sanitary Regulations (1951). The In- 
ternational Civil Aviation Organization has comparable powers in regard 
to international standards and recommended practices and procedures for 
air navigation. These may be adopted by the Council by a two-thirds ma- 
jority vote, but are not effective if disapproved, within three months or 
any longer period prescribed by the Council, by a majority of the con- 
tracting states. Perhaps one can add to these partly executive interna- 
tional organizations the International Wheat Council, which has been 
established between a number of wheat-importing and wheat-exporting 
countries, and has certain powers in regard to the fixing of export and im- 
port quotas as well as to maximum and minimum prices. 

But the scope of universal international co-operation in fields relatively 
insensitive to divergences of internal structure is strictly limited. The 
great hope of mankind lies in the progressive development of co-operative 
organization in economic and social matters. These objectives are spe- 
cifically stated and are the ultimate goals of the Economic and Social Coun- 
cil of the United Nations and of the older International Labor Organiza- 
tion. But, with the exception of the above-named organizations operating 
in essentially technical fields, it has not been possible so far to equip any 
of these international! agencies with more than advisory functions. For any 
international organization whose resolutions, duly adopted in accordance 
with its constitution, depend for their implementation on the separate rati- 
fication by each of the member states, can only be called advisory. This 
is not to underestimate the great importance of such organizations. Thé 
steady habit of collaboration in the Assemblies, the permanent framework 
of an international civil service established in all these institutions, which 
is developing its own standards and traditions, and the gradual moral 
impact of conventions, recommendations and practices developed by these 
organizations, cannot be measured solely in terms of legal effectiveness. 


89 See Les actes de 1’Union Postale Universelle, révisés & Paris (1947), Bureau inter 
national, Fasc. 1, pp. 30-33. 
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It is nevertheless true that there are strict limits to their effectiveness as 
long as the rule of unanimity, i.e., of unmitigated national sovereignty, 
prevails. It is not, therefore, surprising that some of the most significant 
developments in co-operative international law are taking place within a 
narrower regional framework, between states linked by closer community 
ties than bind the general family of nations. 

The impact of divergences in state organization upon the structure and 
effectiveness of international agencies may be illustrated by two significant 
eases, one referring to a United Nations agency with universal objectives, 
the other to a regional supra-national agency with territorially more lim- 
ited, but functionally more far-reaching, objectives. 


REPRESENTATION IN THE INTERNATIONAL LABOR ORGANIZATION 


Alone among the United Nations agencies, the International Labor Or- 
ganization is based on the tripartite principle.*° Both the General Con- 
ference (the quasi-parliamentary organ) and the ‘‘Governing Body’’ (the 
quasi-executive organ) are composed as to one half, of government repre- 
sentatives, and as to the other half, of representatives of workers and em- 
ployers’ organizations in equal parts. The assumption underlying this 
organization—which has been in operation since 1919—is that modern in- 
dustrial states have autonomous collective organizations of both employers 
and employees, while the state as such is inevitably concerned with the 
economic and social aspects of labor and social services. It is not, however, 
supposed to be directly and exclusively in charge of labor conditions, and 
this assumption corresponds to the actual situation predominant in the 
Western world. There are considerable divergences as between the differ- 
ent democracies. While British labor law, for example, is based on a 
minimum of state interference with essentially autonomous collective ar- 
rangements between employers and trade unions, two of the major Do- 
minions of the British Commonwealth, Australia and New Zealand, give 
a state organ, the Arbitration Court, far-reaching powers in the regula- 
tion of minimum standards of labor, wages, hours, ete. Canada, on the 
other hand, follows the United States pattern in having state agencies 
(National Labor Relations Boards) whose function is, however, essentially 
confined to the adjudication as between the different labor organizz tions 
claiming the right to represent labor in a particular trade. For all these 
differences, however, the government and the collective organizations of 
employers and labor are three distinctly different groups whose interests 
and views may coincide or clash. This is, of course, entirely different in 
the case of both Communist and Fascist states. In Nazi Germany and 
Fascist Italy labor was compulsorily organized under state auspices and 
subject to compulsory state arbitration. Any genuine group autonomy 
involving the right to bargain, to boycott or to strike would have been 
incompatible with Fascist philosophy and practice. 

%°See Jenks, ‘‘The Significance for International Law of the Tripartite Character 


of the International Labour Organisation,’’ 22 Grotius Society Transactions 45-86 
(1936). 
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While the organization of Nazi Germany and Fascist Italy is a matter 
of history, the organization of the U.S.S.R. and its relevance to membership 
in the International Labor Organization are not. The impact of its social 
organization on membership has been a matter of acute discussion since 
the U.S.S.R. re-entered the International Labor Organization in 1954. 
The basic objection on the part of many other members—on which at the 
time of writing no final decision has been made—is derived from the es- 
sential identity of state, employers and labor. In the social system of 
Communist states, both employers’ and labor organizations exist in name 
and in law. The state industries are organized in the form of quasi- 
autonomous state trusts resembling the public corporations of other coun- 
tries, while there is a powerful trade-union organization on the central, 
the regional and the local levels. It is, however, clear from the principles 
of the constitutions, as from experience, that neither of these groups can, 
on any matter of importance, differ from the policy of the state as repre- 
sented by the government. While the state trusts are essentially agents 
of the state, operating the central plan with a degree of decentralization and 
managerial autonomy, the trade unions are outwardly more independent. 
But it would be unthinkable for them to oppose state policy in any major 
question affecting national production, wage standards or general social 
policy. Hence it has been argued that for the U.S.S.R. to obtain the 
same representation as the other members would mean an effective triplica- 
tion of the votes. On-the other hand, it has been argued by the Com- 
munist delegates that the state, the employers and the trade unions ful- 
fill distinctly different technical functions in the social and political body. 
Indeed, to object to their separate representation would mean an adoption 
of a theory of class struggle hardly consistent with the political philosophy 
of most of the opponents. Although the organization of the International 
Labor Organization is based on the assumption of genuine differences of 
status and outlook as between the three groups represented in it, it can 
hardly be said to have adopted the theory of inevitable class struggle. 
Yet it is quite clear that, if the membership of the International Labor 
Organization had, at its inception, predominantly or even substantially, 
consisted of states with the social organization of the U.S.S.R. or the other 
Communist states, the tripartite organization would hardly have been 
adopted. We have here a dilemma that can perhaps be adjusted by com- 
promise, from case to case, as long as the states with totalitarian social 
organizations constitute a definite minority. As soon as they would be- 
come a substantial minority, let alone a majority, the strain on the Or- 
ganization would become too great. It would either be condemned to in- 
effectiveness or be liable to break up into rival organizations, as has already 
occurred in the international organization of the trade union movement. 


THe European CoaL AND STEEL CoMMUNITY 


Our second illustration is the European Coal and Steel Community, 
established in April, 1951, and operating since the middle of 1952. The 
Community constitutes a decisive advance in-the history of international 
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organization, for it has established a supra-national organ with far-reaching 
executive powers in matters deeply affecting market conditions, prices, 
development of production, freedom of labor, and other matters of major 
concern in the coal and steel industries of the member states.** The High 
Authority, which is the pillar of the Community, decides by majority. 
It has far-reaching and unprecedented powers of direction over the partici- 
pating industries. Its relative independence of national governments is 
underlined by the fact that it finances itself by direct levies upon the 
industries, and that it has the power of imposing penalties for failure to 
obey its directions. For some of the more far-reaching powers, it is, how- 
ever, dependent on the concurrence of the Council of Ministers—repre- 
senting the governments of the member states—which in some cases decides 
by a simple majority, in others by a qualified majority, and in some cases 
by unanimity. 

It is not surprising that such a revolutionary experiment has so far 
been attempted only by a small group of states linked, despite many pe- 
riods of political hostility and bitter wars fought between the members, by 
a strong community of tradition, legal background and economic interests. 
We are not concerned here with the general effectiveness and problems 
of this great experiment. We are concerned only with certain problems of 
the Community which arise from the divergences of international social 
organization in the member states. 

One of the most important, but also the most difficult, tasks of the High 
Authority is to implement the provisions of Articles 65 and 66 of the 
treaty. The former prohibits cartel arrangements, 1.e., agreements be- 
tween enterprises and co-operative practices which tend, directly or in- 
directly, to prevent, limit or falsify the normal play of competition in the 
common market. Concentrations, on the other hand, are authorized by 
Article 66 unless they unduly restrict competition or establish too privi- 
leged a position in the common market. 

These provisions, strongly inspired by American anti-trust philosophy, 
are directed at cartel and concentration practices in which all the member 
states have often engaged, especially through sales syndicates with 
strong powers, and through interlocking ownership between coal mines and 
steel mills. The coal and steel industries of the member states, which are as 
yet far from having overcome rivalries and antagonisms that are centuries 
old, are therefore particularly sensitive to any suspicion of inequality of 
treatment. The Treaty constituting the Community specifically stipulates 
that it ‘‘does not in any way prejudice the regime of ownership of the 
enterprises subject to the provisions of the ... Treaty.’’ (Article 83.) 
Despite some questions raised on the matter, there is no serious doubt that 


%1 There is now a fairly voluminous literature on the European Coal and Steel Com- 
munity. The basic work is still P. Reuter, La communauté européenne du charbon et 
de l’acier (Paris, 1953); see also Krawielicki, Das Monopolverbot im Schuman Plan 
(1952). For a more recent survey of the structure and experience of the Community, 
see W. Friedmann, ‘‘The European Coal and Steel Community,’’ 10 International Law 
Journal 12-25 (1954-1955). See also the Bulletins issued monthly by the High Au- 
thority at Luxembourg since October, 1954. 
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any of the member states is free to nationalize the whole or part of its 
coal or steel industries after the treaty has come into force. On the other 
hand, it is clear that a state monopoly is in itself a far greater concentra- 
tion than a more or less loose combination of independent industries. One 
of the main objections raised by the strongly entrenched German Ruhr 
Coal Cartel of the privately-owned industry was that the French coal in- 
dustry was nationalized and therefore a national monopoly. It is true that 
Article 66 extends the authority of the High Authority to public as well 
as to private enterprises which ‘‘acquire . . . a dominant position which 
protects them from effective competition in a substantial part of the com- 
mon market. ...’’ But the High Authority cannot be held entitled to 
give any directions which would affect the public ownership of the industry 
as such. At most it can seek to prevent abuses of such a position other 
than those aspects of concentration or monopoly which are implicit in the 
constitution of the enterprise as such. It may do so also by appealing 
to the governments which by signing the treaty have subscribed to the 
obligations contained in Articles 65 and 66. 

Behind this specific difficulty lies, however, the bigger question: How 
far a community organization closely concerned with social and economic 
matters, such as the Coal and Steel Community, or similar authorities 
that are planned for the future, can operate without a basic similarity 
of structure of the industries concerned. The tentative answer is that 
there need be no identity of social and economic organization, as long as 


the divergences of organization do not in any major way impair the 
equality of obligations on the international or supra-national plane. If, 
for example, the High Authority were unsuccessful in breaking up the 
Belgian coal sales monopoly (Cobechar) or the French national coal im- 
porting monopoly (Atic), it is unlikely that the Germans would agree to 
any interference with their coal sales syndicate (Georg). Ultimately this 
would imperil the whole structure of the Community. 


SuMMARY OF CONCLUSIONS 


1. The increase of direct or indirect state control over economic activi- 
ties does not affect the traditional field of inter-state relations, except 
where the rule of law is based on the assumption of private control of 
economic activities. This is so in the case of jurisdictional state im- 
munities, where the universal adoption of the principles of the Brussels 
Convention of 1926 is clearly justified. Government corporations formed 
for the purpose of carrying out commercial or other economic activities 
should clearly be presumed to be outside the sphere of state immunities. 

2. The neutrality rules which are based on the assumption of private 
control over trade between neutrals and belligerents, can no longer ef- 
fectively operate because of the imbalance of obligations between states 
whose trade is openly state-controlled, and those whose trade is still private. 
Responsibility can, however, be clearly attached to governments for all 
those activities over which they have actual or potential legal control powers 
(e.g., licensing of exports of arms). In regard to neutral trade in general, 
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the most equitable solution would be to permit neutral governments that 
openly control their trade to engage in the same activities as the private 
citizens of other neutral states, and to subject them to the same penalties. 
But such a solution, like any other change of the former rules of neutrality, 
is unlikely to be acceptable, and it would greatly increase the risk of direct 
clashes between belligerent and neutral governments. In the circum- 
stances effective customary rules on the subject no longer appear to exist, 
and the only remedy lies in ad hoc agreements. 

3. International state transactions of an economic character, such as 
international loans, have elements of both public and private law breaking 
across the traditional distinctions between state acts and private acts. 

4. Government responsibility must now be presumed to exist for activi- 
ties that are in effect an extension of political warfare, even though they 
are financed and managed privately. Any state must be presumed to have 
the means of stopping activities that are intimately connected with the 
conduct of foreign relations. 

5. State responsibility for international delinquencies extends to the 
activities of all those groups and individuals who, by the structure of the 
state, must be presumed to act by authority of the government. 

6. As international law cannot interfere with national freedom of social 
and economic experimentation, measures of nationalization or other inter- 
ference with private property cannot be considered as international de- 
linquencies per se, unless they are applied arbitrarily against aliens as 
such. Where general measures are applied equally to nationals and for- 
eigners alike, it is doubtful how far a principle of international law that 
would justify a claim for compensation is still recognized among the 
nations. 

Compensation should, however, always be payable as a matter of law in 
cases of: (a) specific commitments by treaty or contract; (b) unjust en- 
richment through appropriation of the benefits of foreign enterprise; (c) 
estoppel, 7.e., action contrary to reasonable expectations created by the 
action of the offending state itself. Such compensation will normally be 
for losses incurred rather than injury to the expectation of future profits. 

7. International law still demands strict adherence to the principles of 
due process developed by jurisprudence and legal writers over the years. 
Even though the administration of justice differs greatly as between the 
totalitarian and the non-totalitarian countries, all agree, at least in their 
professions, on minimum standards of procedural justice. This is also re- 
flected in the International Declaration on Human Rights. 

8. In international co-operative law, the degree of conformity in political 
and social structure depends on the type of co-operation. Generally, 
technical agreements and organizations are independent of social structure 
and therefore still possible on a universal scale. Where such co-operation 
demands a broad similarity of economic and social organization or prin- 
ciples, it will be essentially confined to states that agree on these matters. 


THE PREVENTION OF AGGRESSION * 


By Quincy WRIGHT 


Of the Board of Editors 


I. PERSUASION AND COERCION 


The United Nations functions in the main by persuasion rather than 
by coercion. The persuasive influence of its resolutions are powerful 
in proportion as they have the opinion of governments and peoples behind 
them, but the mobilization of such an opinion depends in no small degree 
upon the conviction of all the Members that resolutions are within the 
competence of United Nations organs. That competence is measured by 
the concept of domestic jurisdiction. The sentiment of nationalism is 
such that if many states believe a resolution directed toward a particular 
state constitutes an intervention in matters which are essentially within its 
domestic jurisdiction, the state addressed and other states may so resent 
the resolution that its effect, far from mobilizing world public opinion, 
will tend to disintegrate the United Nations. From a practical as well 
as a juridical point of view it is therefore important that the conception 
of domestic jurisdiction should be clarified. Political interpretations 
involving much uncertainty may have been necessary during the forma- 
tive period of the United Nations in order to prevent premature com- 
mitment to a rigid definition, inconsistent with the basic principles and 
purposes of the Charter, in regard to such novel conceptions as human 
rights and self-determination of peoples and to a program of social and 
economic progress and pacific settlement of disputes. It is believed desir- 
able, however, that the next decade should register general acceptance 
of a more precise idea of the meaning of Article 2 (7) of the Charter. 
Only when all the Members are in agreement on the criteria for determining 
the competence of the General Assembly and other organs of the United 
Nations can these organs act with assurance in the mobilization of world 
opinion for the solution of matters of accepted international concern. 
With this end in view, this writer suggests that the domestic jurisdic- 
tion of a state be defined as its competence to exercise governmental power 
through its own organs, for the solution of any situation, conflict or 
dispute insofar as no obligation of general international law or treaty 
affects the scope or manner of such exercise. It is also suggested that 
intervention by the United Nations should be defined to include not only 
coercive measures undertaken by decision of the Security Council under 
Chapter VII, but also resolutions of any organ addressed to a state 


* Originally presented in a lecture to the Inter-American Academy of Comparative and 
International Law, Havana, Cuba, on March 8, 1956. It will be published with four 
other lectures on ‘‘Problems of International Law Involved in the Interpretation and 
Amendment of the Charter of the United Nations’’ in the Academy’s ‘‘Cursos Mono 
graficos.’’ 
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criticizing its domestic conduct and recommending changes, or resolutions 
recommending action by Members against a state or in its territory. 
Putting these two definitions together, all organs of the United Nations 
are prohibited under Article 2 (7) from addressing resolutions to, or 
concerning, a particular state, critical of its behavior or mobilizing action 
against it, except in reference to its international obligations or conse- 
quent upon their breach. 

The problem of maintaining international peace and security is, how- 
ever, outside the domestic jurisdiction of any state because of the general 
principle of international law obliging each sovereign state to refrain from 
exercising jurisdiction over another, and because of the specific obligations 
which states have undertaken in the Kellogg-Briand Pact, the Charter, and 
other treaties outlawing war and imposing severe restrictions upon threat 
or use of force in international relations. Correlative with the exclusion 
of this field from the domestic jurisdiction of states, the United Nations 
is given comprehensive jurisdiction. In this field alone does the United 
Nations have not merely persuasive, but also coercive, power. 

Utilization of such power has, however, been infrequent. Article 39 
of the Charter, authorizing the Security Council to determine threats 
to the peace, breaches of the peace, and acts of aggression, was alluded 
to by organs of the United Nations in the Spanish, Greek frontier, Berlin 
blockade, and Guatemalan cases, but has been definitely invoked by the 
Security Council only in the Indonesian, Palestine, and Korean cases.* 
Action by Members to suppress aggression was called for by the Security 
Council only in the last case.2 The General Assembly has recommended 
action against the Franco Government in Spain because of its aid to the 
Axis Powers in World War II,* and against the Communist government 
of China because of aggression in Korea.* 

The capacity of the United Nations as such to exercise its coercive 
powers effectively depends on the conclusion of agreements by the Security 
Council with Members, making military forces, bases, and other facilities 
available to the Security Council,’ and on the development of procedures 
permitting the Security Council rapidly to decide upon provisional meas- 
ures to stop hostilities, to determine the aggressor if necessary, and to 
suppress its hostilities.° It is clear that such agreements and procedures 
are not likely to be made until the atmosphere of world opinion and the 
political relations among the great Powers have greatly changed. Efforts 
to realize this organization of coercitive force through the Military Staff 
Committee, were frustrated by continuous vetoes in the Security Council 
and have been abandoned since the first two years of the United Nations." 


1 Repertory of Practice of United Nations Organs (United Nations, New York, 1956), 
Vol. 2, pp. 334 ff., 338 ff. (cited hereafter as Repertory). 

*Repertory, Vol. 2, pp. 351 ff. 8 Ibid., Vol. 1, p. 362. 

‘Ibid., p. 373. 5 Charter, Arts. 43, 45. 

*Charter, Arts. 39, 40, 41, 42. 

"Repertory, Vol. 2, pp. 393 ff. See text of Military Staff Committee’s Report on 
General Principles Governing the Organization of Armed Forces Made Available to 
the Security Council by Member Nations, ibid., pp. 396 ff. 
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Short of such action by the United Nations itself, however, the United 
Nations can indirectly exert coercitive power to deal with breaches of the 
peace and aggression, by recommendations proposing and co-ordinating 
action by its Members. The Security Council or, if that body is unable to 
function, the General Assembly, is competent to make such recommenda- 
tions which will be effective in proportion as there is a high probability that 
in a crisis Members of the United Nations with predominant military, po- 
litical, and economic power in the world, will respond to the recommenda- 
tion. The probability that a given state will so respond depends on its 
conviction, in a particular instance, that the government designated as the 
aggressor is so threatening that its suppression constitutes a major national 
interest. 

In such an emergency each state is likely to appraise its national interest 
from two points of view. First from a juridical point of view, each will 
appraise its interest in maintaining the law which prohibits aggression as 
a continuing deterrent against potential aggressors and so a protection for 
all. Grotius, confident of the rationality of states, thought this appraisal 
might be high, because the law of nations has in view the advantage of 
all states and each would appreciate that ‘‘the state which transgresses the 
laws of nature and of nations cuts away also the bulwarks which safe- 
guard its own future peace.’’* Second, each will appraise the United 
Nations’ recommendation from the political point of view, weighing im- 
mediate risks and costs to itself of military action to stop the aggressor, 
against the more distant danger, assuming it is not the immediate victim of 
the aggression, that the particular aggressor if not stopped will presently 
turn upon it with increased power. This point of view follows Lord 
Bacon’s rule ‘‘that princes do keep sentinel that none of their neighbors 
do overgrow so ... as they become more able to annoy them than they 


999 


were. 


II. SECURITY AND THE BALANCE OF POWER 


Consideration of these two points of view suggests the close relation- 
ship between collective security and balance-of-power policies. The first 
attempts to insure, by pre-commitment, common action against any ag- 
gressor so as to deter all aggression; while the latter assumes that in the 
presence of actual aggression many states will ‘‘gang up’’ against the 
aggressor in self-interest. Collective security defines the aggressor quali- 
tatively by the illegal character of its acts, in the hope that future ag, 
gressions will be deterred because of the disposition of states to enforce 
the law. Balance-of-power policy defines the aggressor quantitatively by 
the excessive power at its disposal, with the expectation that many states 
will join in its suppression on the assumption that the state with excessive 
power will seek to expand at the expense of others. Both relate the security 
of each state to the stability of the entire system; but collective security 


8 Hugo Grotius, De Jure Belli ac Pacis (1625), ‘‘Prolegomena,’’ secs. 17, 18. 
® Francis Bacon, Essays on Counsels, Civil and Moral (1625), No. 19, ‘‘Of Empire.”’ 
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seeks stability through general observance of law, while balance-of-power 
polities seeks it through the curbing of excessive power. Utilization of 
both methods at the same time, while desirable, presents difficulties be- 
cause a weak state may be guilty of aggression, or, and this is the serious 
problem, a state may become dangerously powerful through internal de- 
velopment without committing an aggression. It may be a potential ag- 
gressor before it is an actual aggressor. This difficulty, however, which 
was observed by most of the early textwriters on international law,?® may 
be more theoretical than actual. As Vattel pointed out, all states are 
justified in organizing their forces for defense against a potential aggressor, 
but should not actually use those forces until an aggression has occurred; 
but he thought this would soon happen because ‘‘the will to oppress can 
almost always be believed to exist where there is found the power to do so 
with impunity.’’*? United Nations recommendations, observing this 
principle, have distinguished between ‘‘threat to the peace’’ and ‘‘breach 
of the peace,’’ and have not in practice attempted to designate the aggres- 
sor until the latter has occurred. 

The juridical problem is to develop a definition of aggression, such that 
most of the Members of the United Nations will always be convinced that 
a government to whom the definition applies has been guilty of acts which 
they ought to condemn, and also that it is so dangerous to the vital in- 
terests of each that they will immediately join in action to suppress it. 
In other words, collective security will work if a government is never 
designated an aggressor unless its acts and its condition are such that most 
of the members of the community of nations will regard it as both a law- 
breaker and a political menace. 


III. Tae ImMpoRTANCE OF DEFINING AGGRESSION 


Can a definition of aggression be developed that will meet both of these 
requirements? Some think a precise definition is impossible or even 
dangerous. Such a definition might make it easy, Secretary of State 


Kellogg feared, ‘‘for the unscrupulous to mold events’”’ so that he will 
escape liability under the definition.’* It might, said Sir Austen Chamber- 
lain, be ‘‘a trap for the innocent and a signpost for the guilty.’’** Thus it 
is argued that wide discretion must be given an appropriate authority to 
determine the aggressor in the light of the total situation at the moment. 

If the solidarity of the great Powers and their will to prevent war had 
continued, as it was hoped it would at the San Francisco Conference, 


10 Quincy Wright, Problems of Stability and Progress in International Relations 68 ff. 
(University of California Press, 1954). 

11 Emerich de Vattel, Le Droit des Gens (1758), III, Ch. 3, pars. 44, 49. 

12 Note, June 23, 1928, Treaty for Renunciation of War, Texts (U. S. Government 
Printing Office, 1933), p. 57. See also discussion in 9th General Assembly, October, 
1954. 9 International Organization 148 (1955). 

18 Quoted by Secretary Kellogg, Address to New York Council on Foreign Relations, 
March, 1928, General Pact for Prevention of War (U. 8. Government Printing Office, 
1928), p. 64. See also Quincy Wright, ‘‘The Concept of Aggression in International 
Law,’’ 29 A.J.I.L. 386 (1935). 
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the vague terms of the Charter might have been adequate. The Charter 
requires Members to refrain from ‘‘threat or use of force against the ter- 
ritorial integrity or political independence of any state or in any other 
manner inconsistent with the purpose of the United Nations’’;** requires 
the Security Council to determine the ‘‘existence of any threat to the peace, 
breach of the peace, or act of aggression’’; ** and states the purpose of the 
United Nations ‘‘to take effective collective measures for the prevention 
and removal of threats to the peace, and for the suppression of acts of 
aggression or other breaches of the peace.’’ ** 

The broad discretion given the Security Council by these clauses, to- 
gether with the obligation of all Members to observe its decisions under 
Articles 25 and 48, might have been applied with sufficient political wisdom 
to prevent war if the great Powers had preserved their unity. But in such 
circumstances there would have been grave danger to the liberty of smaller 
states. The attempt, often vain, to preserve peace by sacrificing small 
states to the demands of a potential aggressor, was a familiar expedient 
long before the notorious appeasement of Hitler at Munich in September, 
1938. As a slight qualification of the discretion of the Security Council, 
the word ‘‘justice’’ was inserted in Articles 1(1) and 2(3) of the Charter, 
and resort to the International Court of Justice was urged in Article 36(3). 

However, unity of the great Powers is not now a probability, and the 
hope of collective security depends, not on decisions of the Security Coun- 
cil, but on voluntary action of Members in response to recommendations 
by the General Assembly under the Uniting for Peace Resolution. A 
General Assembly resolution determining the aggressor is not likely to 
be made promptly, or to be observed if made, unless it implements a defi- 
nition of the aggressor which is precise and acceptable to both the jural 
consciousness and the practical interests of most of the Members of the 
United Nations. 

Because of the difficulty of formulating such a definition, some believe 
that the idea of collective security through the United Nations is im- 
practicable, and that states must depend for security on their capacity to 
defend themselves by their own arms, on collective self-defense commit- 
ments in regional or other alliances, or on the natural tendency of states to 
take action to restore the balance of power when serious aggressions occur. 
Those who share this point of view say the United Nations should devote 
itself to creating a more peaceful atmosphere by developing procedures and 
habits of voluntary pacific settlement and by stimulating international 
co-operation in economic, social, and humanitarian fields.’ 

This writer does not share this opinion. Inventions in the field of 
communication, transportation and military technology have so shrunk the 
world, augmenting the vulnerability of all peoples to devastating attack 
and at the same time increasing the identification of each people with its 


14 Charter, Art. 2 (4). 15 Art. 39. 

16 Art. 1 (1). 

17 Perey E. Corbett, ‘‘Social Basis of a Law of Nations,’’ 85 Hague Academy 
Recueil des Cours 517 ff. (1954). 
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national symbols and ideologies, that many states, especially the great 
Powers, cannot obtain even moderate security by the time-honored methods 
of defensive armament, alliance, and equilibrating policy, at least without 
costs which will seriously impair their economic and social progress. 

If states continue to rely for security upon these traditional methods, 
disputes are not likely to be settled by adjudication, negotiation or other 
peaceful methods if they concern claims which each thinks are vital 
to its power position, or to the power position of its allies or of a collective 
defense arrangement to which it is a party. Hopes for ‘‘ peaceful change,”’ 
which usually implies relinquishment of claims which have this degree of 
importance for some state, particularly claims concerning territory, do- 
mestic jurisdiction, armaments, and alliances, prove illusive under con- 
ditions of power rivalry. 

Furthermore, progress in the social, economic and humanitarian work 
of the United Nations will be slow, unless sufficient confidence in collective 
security develops to permit reduction of armaments, devotion of larger 
proportions of national income to peaceful purposes, and acceptance of 
more extensive commitments to international co-operation for economic 
and social progress. Such commitments, implying a continuous reduction 
of the field of domestic jurisdiction, are certain to be resisted by states so 
long as each considers it a defensive necessity to retain complete discretion 
in the organization of its economy and the regimentation of its people. 

For these reasons it is believed that effective collective security is es- 
sential for progress in pacific settlement and in international co-operation 
for economic, social, cultural, and humanitarian advancement. Collective 
security is, in fact, mentioned first in the preamble and Article I of the 
Charter, and, as noticed, it is the only field in which the United Nations 
was designed to have coercitive power. This is not to say that collective 
security can advance without progress in these other fields. The various 
purposes of the United Nations are interdependent, and advance in each 
is dependent on advance in the others. Laws and procedures for prevent- 
ing war cannot be effective unless the atmosphere of world opinion and 
international politics becomes more favorable to peace. However, a suit- 
able definition of aggression seems central in the entire work of the 
United Nations. 


IV. Errorts To DEFINE AGGRESSION 


The word ‘‘aggression,’’ employed as a term of international politics 
and propaganda since earliest history, has been continuously and ex- 
tensively discussed as a term of international law since establishment of 
the League of Nations in 1920. During the League period it was con- 
sidered by various committees in connection with the Geneva Protocol 
of 1924; in connection with security and arbitration treaties preparatory 
to the Disarmament Conference of 1932; in connection with the interpre- 
tation of Covenant clauses concerning the prevention of war**® and the 


18 Covenant, Art. 11. 
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application of sanctions; *® and in connection with several disputes, par- 
ticularly the Greco-Bulgarian frontier (1926), Manchuria (1931), and 
Ethiopia (1935). It was discussed in connection with the interpretation 
of the Kellogg-Briand Pact (1928), with non-aggression pacts negotiated 
by the Soviet Union with its neighbors, and with the prosecution at Nurem- 
berg and Tokyo of individuals indicted after World War II for crimes 
against peace. In the United Nations, the subject has been discussed 
by the International Law Commission in connection with a Code of Crimes 
against International Peace and Security, by this Commission and by 
special committees instructed by the General Assembly to define aggression, 
and by the Security Council and General Assembly itself in connection 
with disputes requiring interpretation of Article 39 of the Charter. 

These discussions have indicated that different definitions are necessary 
according to whether the problem is that of preventing breaches of the 
peace, of restoring peace, of determining international responsibility for 
breaches of the peace, or of determining the criminal responsibility of 
individuals for crimes against peace.*° 

During the League period attention was mainly focused on the first two 
of these problems. The Members of the League undertook “‘to respect and 
preserve, as against external aggression, the territorial integrity and exist- 
ing political independence of all members,’’** and not ‘‘to resort to war’’ 
until nine months had been devoted to efforts at pacific settlement.* 
Furthermore, the Members undertook to apply economic sanctions against 
a Member that resorted to war in breach of its Covenants, and the League 
was authorized to ‘‘take any action that may be deemed wise and effective 
to safeguard the peace of nations.’’** The idea was advanced, especially 
in discussion of the Geneva Protocol of 1924, that refusal to arbitrate was 
an important criterion for determining the aggressor in case hostilities 
broke out. This idea was implicit in Article 12 as it had been in the 
Bryan Peace Treaties of 1913 which influenced this article of the Cove- 
nant. It was thought that general recognition of the concept that states 
were bound to utilize every available means of pacific settlement before 
resorting to forceful self-help would contribute to the prevention of war. 

Closely related was the concept of ‘‘provisional orders’’ which came to 
dominate League thinking in connection with the implementation of 
Article 11 of the Covenant. Peace might be preserved or restored, it was 
thought, by the immediate issuance of ‘‘stop-fight’’ or ‘‘cease-fire’’ orders 
by the Council. If all participants in the conflict accepted such orders, 
the fighting would end. If one refused, it would brand itself as the ag- 
gressor and measures could promptly be taken against it. This procedure 
was followed in the Greco-Bulgarian frontier dispute of 1926, and in a 
half-dozen subsequent incidents. It was developed in the ‘‘Convention to 
Improve the Means of Preventing War,’’ opened for signature in 1931. 


19 Covenant, Art. 16. 

20 Wright, ‘‘The Concept of Aggression,’’ loc. cit., note 13 above. 
21 Covenant, Art. 10. 22 Covenant, Art. 12. 
28 Covenant, Art. 11. 
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This convention created a positive obligation of parties to observe such 
provisional orders. This method has the advantage that it involves no 
necessary branding of a state as an aggressor, but if the orders are not 
observed, it provides a clear criterion for determining the aggressor, par- 
ticularly if the Council is in a position to meet and to make decisions 
promptly. A state which refuses to comply with such provisional orders 
is likely to be regarded not only as an aggressor, but as dangerous, by third 
states, which will feel an immediate interest in acting to suppress it. This 
procedure proved effective in several cases in League history, especially 
the Greco-Bulgarian affair of 1925, the Mosul affair of 1925, the Shanghai 
affair of 1932 and the Leticia affair of 1932.2 Even in instances in which 
a great Power was the aggressor, Members of the League generally ac- 
cepted its guilt thus determined by overwhelming votes, though they did 
not act with sufficient vigor to stop its activities. This was true in the 
Manchurian (1931) and Ethiopian cases (1935), in which Japan and 
Italy were found to be aggressors, and also in the Chaco dispute (1928), 
in which Paraguay was eventually found guilty of aggression. The in- 
ability of the United States, not a Member of the League, to co-operate in 
sanctions was a main factor in the League’s failure to curb Japan and 
Italy, and the delay incident to the initial effort of the American system 
to handle the Chaco situation contributed to the League’s failure there.*® 

It is not surprising, therefore, that this method was provided for in 
Article 40 of the United Nations Charter. This article authorizes the Se- 
curity Council to ‘‘call upon the parties concerned to comply with such 
provisional measures as it deems necessary or desirable’’ and requires 
it to ‘‘duly take account of failure to comply with such provisional meas- 
ures.”’ 

During the League period it was necessary in some cases to determine 
responsibility for breaches of the peace after they had been stopped, or 
even while they were in progress. In such cases, use was made of in- 
vestigating committees which assembled evidence concerning priority in 
initiating hostilities, aggressive intentions, and superiority of preparation 
for attack, as evidences of the aggressor.”® 

In the War Crimes Trials after World War II, a clear concept of ag- 
gression was developed. The Nuremberg Tribunal gave primary attention 
to the justifications for military activities of the Hitler Government urged 
by the lawyers for the German defendants. These lawyers sought to show 
that, in its campaigns in Norway and elsewhere, the German Government 
was acting in necessary self-defense, and that in its invasion of Austria 
it was acting with consent of the Austrian Government. This method im- 
plies that a government is presumed to be guilty of aggression if it engages 


*4 Quincy Wright, ‘‘The Concept of Aggression,’’ loc. cit. 377, 389. 

25 Quincy Wright, ‘‘ The Test of Aggression in the Italo-Ethiopian War,’’ 30 A.J.I.L. 
45 ff. (1936); idem, ‘‘Collective Rights and Duties for the Enforcement of Treaty 
Obligations,’’ Proceedings, American Society of International Law, 1932, pp. 109 ff. 

See reports of Rumboldt Committee on the Greco-Bulgarian case and Lytton 
Commission on the Manchuria case. Quincy Wright, ‘‘The Concept of Aggression,’’ 
loc, cit. 386. 
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in hostilities without such justifications. The presumption was augmented 
by explicit evidence of Hitler’s intention to invade and annex certain 
territories,2” and demonstrated by the failure of the German lawyers to 
convince the Tribunal of the validity of the justifications they offered. 

The United Nations International Law Commission has adopted this 
concept in its Code of Offenses against the Peace and Security of Mankind, 
which includes among acts of aggression constituting such an offense 
‘the employment by the authorities of a state of armed force against 
another state for any purpose other than national or collective self-defense 
or in pursuance of a decision or recommendation of a competent organ of 
the United Nations.’’ ** 

It was recognized by the Nuremberg Tribunal that individual liability 
for crimes against peace depended upon proof that the accused individual 
exerted effective influence in planning, preparation, initiation, or waging of 
such hostilities and that he was aware that the hostilities were aggressive. 
Thus the ordinary soldier who participated in an aggressive war without 
such influence or intent was not guilty of a ‘‘crime against peace.’’*® The 
United Nations International Law Commission draft merely stated that 
individuals are criminally liable if ‘‘responsible’’ for aggression by the 
state. 

The system of collective security in the United Nations Charter depends 
upon the determination of ‘‘the existence of any threat to the peace, breach 
of the peace, or act of aggression.’’ After it became clear that the 
Security Council would usually be unable to make such determinations be- 
eause of the cold war and the veto, efforts were made by the General 
Assembly to develop a more precise definition. 


V. DEBATE ON AGGRESSION IN THE UNITED NATIONS 


Debate in the United Nations has concerned the questions whether a pre- 
cise definition of aggression is possible or desirable; whether, if desirable, a 
definition of aggression should be by concrete enumeration of acts of 
aggression or by abstract definition; whether aggression should include 
only illegal threats or uses of armed force, or should also include ‘‘ indirect 
aggression’’ by economic pressure or ideological infiltration; whether ag- 
gression should be confined to international action or should, in some cir- 
cumstances, include civil strife; whether aggression should include only 
actual aggression or threats of aggression, or should include also ‘‘ potential 
threats of aggression’’; and whether the aggressor was always a state or 
might also be a government or a band of individuals.* 


27 Trial of the Major War Criminals, Nuremberg, 1947, Vol. 1, pp. 188 ff. Evidence 
indicates that Hitler formulated a program of aggression at meetings with his advisers 
beginning in October, 1937. 

2849 A.J.I.L. Supp. 21 (1955). It is believed that genuine agreement with the 
state in whose territory the intervention takes place should be added. 

29 Quincy Wright, ‘‘The Law of the Nuremberg Trial,’’ 41 A.J.I.L. 66 (1947). 

30 International Organization, loc. cit. note 12 above; Repertory, Vol. 2, p. 333 #.; 
Art. 39, secs. 23, 59. 
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No attempt will be made to review the debate on all these points which 
has occurred in the International Law Commission, in special committees, 
and in the General Assembly itself. No final conclusions have been 
reached, though a special committee was at work in 1956 to make a report 
to the 11th Assembly. The writer will simply state his own conclusions 
on the meaning of the key terms in Article 39, which provides: 


The Security Council shall determine the existence of any threat 
to the peace, breach of the peace, or act of aggression, and shall make 
recommendations, or decide what measures shall be taken in accord 
with Articles 41 and 42, to maintain or restore international peace 
and security. 


Although this article confers an obligation upon the Security Council 
in accord with the ‘‘primary responsibility for the maintenance of inter- 
national peace and security’’ which the Members confer upon that body by 
Article 24, practice and the general acceptance of the Uniting for Peace 
Resolution of November, 1950, make it clear that if the Security Council 
fails to function, the General Assembly can make these determinations.*™ 
The General Assembly has authority to do so from its general power to 
make recommendations to the Members on any ‘‘question or matter within 
the scope of the Charter’’ under Article 10, and from its more specific 
power under Article 11(2) to make such recommendations on ‘‘any 
question relating to the maintenance of international peace and security”’ 
brought before it by either a Member or a non-member. It is true, these 
powers of the General Assembly can only be exercised if the Security 
Council places the matter before it or if the Security Council is not ‘‘exer- 
cising in respect to any dispute or situation the functions assigned to it’’ 
by the Charter. It has been argued that the latter circumstances can exist 
only if the Security Council has failed to put the question on its agenda or 
has formally removed the question from its agenda, both procedural mat- 
ters.** In the Uniting for Peace Resolution, however, the General As- 
sembly assumed that it could act 


if the Security Council, because of lack of unanimity of the permanent 
members, fails to exercise its primary responsibility for the maintenance 
of international peace and security in any case where there appears to 
be a threat to the peace, breach of the peace, or act of aggression. 


The General Assembly assumed that the existence of these circumstances 
would always be self-evident and consequently there could be no doubt that 
the Security Council was not functioning if it failed to pass a resolution, 
particularly if that failure was due to the use of the veto by a permanent 
member. The latter circumstance would imply that at least seven mem- 
bers of the Security Council recognized that the peace had been threatened 
or broken. On the basis of this argument the General Assembly took 
the Korean situation in hand after the return of the Soviet Delegation to 
the Security Council made further action by that body impossible. How- 


80a See article by Andrassy, ‘‘ Uniting for Peace,’’ below, p. 563. 
8: Repertory, Vol. 2, p. 69, Art. 27, sec. 15. 
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ever, it was argued by the Soviet Delegation that the existence of a threat 
to the peace, breach of the peace, or act of aggression is seldom self-evident, 
and that in the Korean episode none of these circumstances existed in the 
sense of Article 39 because there was no breach of international peace but 
only of internal peace in Korea. 

It would thus appear that the competence of the General Assembly under 
the Uniting for Peace Resolution depends, in case the matter is on the 
agenda of the Security Council, on general acceptance of a definition of the 
terms in Article 39 so precise that a failure of the Security Council to 
function will in fact be self-evident. 

It is worth noting that in most of the cases which have arisen under 
Article 39—Spain, Greek frontier, Indonesia, Palestine, Korea—it was 
argued that none of these circumstances existed. In view of the occurrence 
of the term ‘‘international peace and security’’ in Articles 1(1), 2(3), and 
elsewhere and the occurrence of the term ‘‘international relations’’ in 
Article 2(3), as well as the prohibition of intervention by the United 
Nations in domestic matters in Article 2(7), it is clear that Article 39 
does not apply to ‘‘domestic strife’’ per se. Experience has, however, 
shown that domestic strife can develop into international hostilities. The 
problem is to develop a definition indicating when that probability is so 
great as to make domestic strife a threat to international peace. 


VI. BREACH OF THE PEACE 


A ‘‘breach of the peace’’ in the sense of Article 39, in this writer’s view, 
exists whenever hostilities occur between armed forces controlled by 
governments de facto or de jure, at opposite sides of an internationally 
recognized frontier. 

The phrase ‘‘hostilities between armed forces’’ implies operations of 
considerable magnitude, thus excluding crimes or duels with firearms 
between individuals or small groups of brigands or pirates with personal 
rather than political intentions. Acts of the latter character may consti- 
tute international crimes, but they are not ‘‘breaches of the peace’’ in the 
sense of Article 39. 

The resistance of local or national armed forces to armed bands of in- 
surgents from the territory of another state would, however, come within 
the definition. The distinction between such armed hostilities and the 
policing of a frontier area against brigands and robbers with headquarters 
across the frontier, depends upon the magnitude and intention of the armed 
bands. 

Hostilities resulting from the resistance by local or national authorities 
to landing or occupying forces of another state engaged in reprisals or 
protection of citizens would constitute armed hostilities, as would an en- 
counter between war vessels of two states. But seizure of a merchant 
vessel of one state by a war vessel of another would not. 

The phrase ‘‘controlled by governments de facto or de jure’’ underlines 
the distinction which excludes the suppression of pirates or brigands from 
the definition. While perhaps organized, the latter are not pursuing p0- 
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litical purposes, and so their organization cannot be called a de facto 
government. 

The term ‘‘at opposite sides of an internationally recognized frontier’’ 
includes more than the boundary of recognized states. If civil strife 
achieves such magnitude and so disturbs the interests of third states that 
it is generally recognized as ‘‘war,’’ as was the case with the American 
Revolution (1775-1783) and the Civil War (1861-1865), it comes within 
the definition. The insurgents or rebels are in such circumstances recog- 
nized belligerents, and the line separating their area of occupation from 
that of the de jure government is an ‘‘internationally recognized frontier.’’ 

Even in the absence of active civil war, states may generally recognize a 
juridical frontier within the territory of a state, separating temporarily the 
recognized government and a de facto government, or separating two 
governments, each recognized by different states. Such frontiers have 
existed in Germany, Korea, Vietnam, and China since World War II. 
Hostilities between armed forces controlled by the governments at the 
opposite sides of any of these frontiers would come within the definition. 
The same is true of hostilities between a dependent territory with a recog- 
nized international status and the metropole, as in the case of The Nether- 
lands and Indonesia in 1947. Hostilities between armed forces of India 
and Pakistan, both parts of the British Commonwealth, would also be in 
this category, as would hostilities between armed forces of the Soviet 
Union and of the Ukraine or Byelo-Russia, each of which, as a Member of 
the United Nations, has a recognized international status. On the other 


hand, policing actions against local uprisings by an administering Power in 
provinces, or protected, mandated, trusteeship or other non-self-governing 
territories, in which it is generally recognized to have policing authority, 
would not come within the definition, unless such actions should be of such 
magnitude as to be generally recognized as belligerency. 


VII. Treat To THE PEACE 


A ‘‘threat to the peace’’ in the sense of Article 39 occurs when, because 
of a declaration of war, of intervention, or of other hostile intent by the 
government of a state against another state, or because of the magnitude 
of civil strife within a state, there is immediate danger of a breach of 
international peace. Clearly declarations of the type referred to, even 
though not immediately followed by actual hostilities, constitute an im- 
mediate threat to the peace. 

Civil strife, as noted, constitutes a breach of the peace if actually recog- 
nized by most states as belligerency. Even prior to such recognition, 
insurrection or rebellion of considerable magnitude may constitute a 
“threat to the peace.’’ This was certainly the case in the Spanish civil 
strife of 1936 to 1939. Whether civil strife not recognized as belligerency 
does threaten international peace depends upon the degree in which the 
hostilities affect the commerce or other interests of third states on the 
high seas and the degree to which third states are actually so involved with 
the contending factions by alliance, ideology, or sympathy, that they are 
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likely to intervene, thus converting the civil strife into international 
hostilities. 

An immediate danger to international peace, constituting a ‘‘threat to 
the peace’’ is to be distinguished from a ‘‘situation, continuance of which 
is likely to endanger international peace and security,’’ referred to in 
Article 34, and from a ‘‘situation likely to impair the friendly relations 
among nations,’’ referred to in Article 14. The latter have been referred 
to as ‘‘potential threats to the peace.’’ The Charter recognizes different 
degrees of danger to international peace, and only an immediate danger 
makes a situation a ‘‘threat to the peace’’ in the sense of Article 39. 


VIII. Act or AGGRESSION 


An act of aggression is the use or threat to use armed force across an 
internationally recognized frontier, for which a government, de facto or 
de jure, is responsible because of act or negligence, unless justified by a 
necessity for individual or collective self-defense, by the authority of the 
United Nations to restore international peace and security, or by consent 
of the state within whose territory armed force is being used. 

The context of Article 39 makes it clear that an ‘‘act of aggression’’ is 
closely related to a ‘‘breach of the peace’’ or a ‘‘threat to the peace.’’ It 
would not appear that determination of an aggressor would be possible 
until there has been a finding that international peace, in the sense here 
used, has been broken or threatened. This implies use or threat to use 
armed force across an internationally recognized frontier, acts contrary to 
the obligations of states under Article 2(4) of the Charter if the purpose 
is inconsistent with those of the United Nations. 

It has been suggested that the term ‘‘act of aggression’’ should include 
‘*indirect aggression”’ such as infiltration, fifth columns, foreign organized 
conspiracies, or ideological propaganda.**® Some of these activities have 
been defined as ‘‘crimes against the peace and security of mankind’’ b) 
the United Nations International Law Commission,** but all such crimes 
are not aggression. Traditionally, aggression has referred only to the use 
of, or threat to use, armed force in international relations, contrary to an 
international obligation,** and the Charter provision makes it clear that 


382 Addresses by Sec. of State Dulles, March 8, 1955, 32 Dept. of State Bulletin 460 
(1955), and by former President Herbert Hoover, April 21, 1955, Subcommittee of 
Senate Foreign Relations Committee, Hearings, Review of United Nations Charter, p. 
1743. 

88 Report of International Law Commission, 1954, 49 A.J.I.L. Supp. 21-22 (1955). 

84‘*A state which is under an obligation not to resort to force, which is employing 
force against another state, and which refuses to accept an armistice proposed in 
accordance with a procedure which it has accepted to implement its no-force obligation, 
is an aggressor, and may be subjected to preventive, deterrent, or remedial measures by 
other states bound by that obligation.’’ Q. Wright, ‘‘The Concept of Aggression,”’ 
loc. cit. 395. ‘‘Aggression is a resort to armed force by a state when such resort 
has been duly determined by a means which that state is bound to accept to constitute 
a violation of an obligation.’’ Philip Jessup, Rapporteur, Harvard Research Draft Con- 
vention on Rights and Duties of States in Case of Aggression, 33 A.J.I.L. Supp. 829 f. 
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this use of the term is intended. Furthermore, the significance of the terms 
used in Article 39 is to define a situation in which United Nations military 
action may be required. Clearly such drastic action would not be appropri- 
ate except against an illegal use of armed force by a state. The appropriate 
response of the United Nations, or of nations, to other international crimes, 
including so-called ‘‘indirect aggression,’’ would be of a very different 
character. 

The phrase ‘‘for which a government, de jure or de facto, is responsible 
because of act or negligence,’’ indicates the essential difference between an 
act of aggression and a threat to, or breach of, the peace. The latter 
findings are of fact, without reference to legal responsibility. The finding 
of an ‘‘act of aggression,’’ however, implies that a government is designated 
as responsible for a threat to, or breach of, the peace. 

International responsibility flows from injury to another through breach 
of international obligation caused, not only from acts by legislative, execu- 
tive, judicial or other authorities of the government, but also from negli- 
gence or want of due diligence by a government in controlling acts of 
individuals upon its territory.**° Thus failure of a government to prevent 
armed bands or insurgents from organizing within its territory to engage 
in hostilities across a frontier, will make it responsible for aggression, if 
such hostilities actually occur.** 

According to the theory of international law, states are primarily re- 
sponsible in the sense of an obligation to make reparation to other states for 
injuries resulting from violation of an international obligation such, for 
example, as the obligation under Article 2(4) of the Charter ‘‘to refrain 
from threat or use of force in international relations’’ inconsistent with the 
purposes of the United Nations. Acts of a de jure government of a state are 
attributable to the state; consequently, if such a government is responsible, 
the state is responsible and bound to make reparation. 

Nevertheless, for the application of coercitive measures under Chapter 
VII of the Charter, it is believed that responsibility should be attributed 
to a government rather than to the state. Aggression clearly may be in- 
itiated by a de facto government not generally recognized as representing 
a state. Thus the de facto governments of North Korea and Communist 
China were branded by the United Nations as aggressors. As noted, 
breaches of, or threats to, the peace may occur in hostilities between forces 
of de facto as well as of de jure governments. 

Furthermore, there are practical political and psychological reasons for 


(1939). For quotation of uses of term ‘‘aggression’’ in some fifty international in- 
struments and official statements, and citation of some hundred international obligations 
undertaken in general and bilateral treaties not to use armed force, ibid. 848 ff. 

*5See Edwin M. Borchard, Rapporteur, Harvard Research in International Law, 
Draft Convention on Responsibility of States, 23 A.J.I.L. Supp. 133 (1929), Arts. 1, 
7,10, 11, 12. 

%6A state would not be responsible for ‘‘aggression’’ under this definition if 
brigands or robbers cross its frontier to commit ordinary crimes in another country, 
thought it might be responsible for a want of diligence in policing its frontier. There 
would in this case be no breach of, or threat to, the peace. See above. 
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attributing aggression, for the purposes contemplated in Chapter VII of 
the Charter, to governments rather than to states. Enforcement measures 
by the United Nations are much more likely to succeed if in form they are 
not directed against a state, because if they are, loyal citizens of the state 
are likely to join their government in resistance against the measures. On 
the other hand if only a government is branded as the aggressor, the United 
Nations forces may gain the support of many citizens of the state who have 
opposed the aggressive policy of their own government and would be glad to 
see it replaced by a law-abiding government. Enforcement measures, fur- 
thermore, are not likely to be effective unless they succeed in changing the 
government of the state. Once this has been effected, the new government 
should be in a position to restore itself to good international standing.*’ 

It may be noticed that in the theory of the United States Constitution 
the military measures undertaken by the Federal Government in the South, 
usually designated as the Civil War, were not considered in Constitutional 
law action to coerce the Southern States as such, but action to stop the 
illegal conduct of the governments of those States in nullifying Federal 
legislation, preventing the functioning of Federal services, and attempting 
to secede from the Union. The Southern States, said the Supreme Court 
after the war, had never been out of the Union, and the unconstitutional 
acts of their governments were null and void. If this were otherwise, ‘‘the 
war must have ceased to be a war for the suppression of rebellion, and 
must have become a war for conquest and subjugation.’’ ** 

It has sometimes been suggested that an act of aggression implies an 
aggressive purpose such as political, economic, or cultural expansion. The 
modern concept of aggression accepted by the Nuremberg Tribunal starts, 
however, with the assumption that all threats or uses of armed force in 
international relations are illegal unless a specific justification exists. The 
burden of proving such a justification rests with any government threat- 
ening or using armed force in international relations. This in fact was the 
theory of medieval jurists and of the classical publicists of modern inter- 
national law. Resort to war was considered unjust unless a just cause 
could be proved. Grotius, following the tradition of the Middle Ages. 
asserted that defense, recovery of rights, and punishment of crimes were 
the just causes of war.*® Modern practice designates the just causes of 
war differently, but operates with the same presumption. The Charter 
seems not to sanction the time-honored practice of military reprisals in 
self-help to remedy wrongs, or the use of armed force to punish states 
deemed to be criminal. The idea of the criminal state has in fact largely dis- 
appeared. Crime, as indicated in the trials after World War II, is thought 
to be committed only by individuals. Delinquency by a state creates lia- 

87 Quincy Wright, ‘‘Enforcement of International Law,’’ Proceedings, America! 
Society of International Law, 1944, pp. 82 ff.; idem, A Study of War, Vol. 2, pp. 912 ff. 
(University of Chicago Press, 1942). 

88 Chase, C. J., Texas v. White, 7 Wall. 700 (1869). 

89 Grotius, op. cit., II, Ch. 1, sec. 2, par. 2. See also Q. Wright, ‘‘The Outlawry of 
War,’’ 19 A.J.I.L. 92 (1925); ‘*The Test of Aggression in the Italo-Ethiopian War,” 
loc. cit. 54; A Study of War, op. cit. 886. 
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bilities of civil rather than of criminal character.*® According to modern 
theory, the remedying of international wrongs and the punishing of the 
international crimes of governments are not within the jurisdiction of 
other states. These objectives can only be accomplished by peaceful pro- 
cedures or by authority of the United Nations. It is however recognized 
that protectorate or other treaties by which a state gives another the right 
to exercise policing powers in its territory, may be valid, and if so will 
justify the use of armed force for this purpose. 

It is appreciated that the problem of determining the validity of one 
or more of the three possible justifications stated in the above definition 
presents difficulties. According to Article 51 of the Charter, individual 
or collective self-defense is only justified after an ‘‘armed attack’’ has 
occurred. This narrows the traditional conception of international law 
which permits defensive action before an attack has occurred if there is 
‘“‘an instant and overwhelming necessity.’’*' Defense under this concep- 
tion could be preventive, but only if the danger of attack is clear and 
immediate. Preventive war, when the danger is in any degree speculative 
or remote, constitutes aggression under this conception, and under the 
Charter any preventive war initiated by a government on its own responsi- 
bility is aggression.** 

There is also a problem to determine when a competent organ of the 
United Nations has authorized coercitive measures to maintain or restore 
international peace and security. As noted, recommendations of the Gen- 
eral Assembly or of the Security Council would appear to be sufficient 
authorization, though it has been argued that a decision by the Security 
Council is necessary. A recommendation by the Security Council or by 
the General Assembly that a government be considered an aggressor would 
seem to relieve all states of their normal duty under Article 2 (4) to 
refrain from use of force against it, and to permit them to take measures 
in pursuance of the purpose of the United Nations stated in Article 1 (1) 
of the Charter.** 

Most difficult of all perhaps is the determination whether a state has 
authorized another to engage in policing activities or intervention in its 
territory. Agreement with one faction during a civil strife has usually 

40 Quincy Wright, ‘‘The Law of the Nuremberg Trial,’’ 41 A.J.I.L. 65 ff. (1947). 

41 Secretary of State Webster in the Caroline Incident (1842), J. B. Moore, Digest of 
International Law, Vol. 2, p. 412; Q. Wright, ‘‘Meaning of the Pact of Paris,’’ 27 
AJ.I.L. 44 (1933); ‘‘The Outlawry of War,’’ 19 ibid. 90 ff. (1925). 

42 Repertory, Vol. 2, p. 432 ff., Art. 51, see. 10. The U. N. Atomic Energy Com 
mission, in a report recommended by the Security Council, recognized that violation of 
an atomie energy control convention might be of so grave a character as to give rise 
to the right of self-defense under Art. 51. Ibid., secs. 14, 15. 

43 There is a clear distinction between a duty of a Member to engage in collective 
measures arising from a Security Council decision (Art. 25) and a permission to engage 
in such measure arising from a recommendation by either the Security Council or the 
General Assembly. It was recognized that while the Kellogg-Briand Pact imposed no 
duty upon the parties to act against aggression in violation of the Pact, it did permit 
them to so act if the aggressor had been generally recognized. See Quincy Wright, 
“Permissive Sanctions against Aggression,’’ 36 A.J.I.L. 103 ff. (1942). 
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been considered an inadequate expression of the genuine consent of the 
state. Obviously, if each faction in a civil strife welcomed the interven- 
tion of outside states, the civil strife might rapidly develop into a world 
war. Such a result was avoided in the Spanish civil strife of 1936-1939 
by the general non-intervention agreement among the Powers, some of 
which had recognized the Loyalists, and others the Franco faction, as the 
Government of Spain. On the other hand, the right of a sovereign state 
to make a treaty inviting another state to protect it or to restore civil 
order, can hardly be denied. At the Nuremberg Trial, the Tribunal 
carefully examined the question whether an alleged invitation by the 
Government of Austria for the entry of German troops, could be regarded 
as a justification for this invasion and found in the negative.** 

While the foregoing definition of an act of aggression is believed ade- 
quate from a jural joint of view, its application may be difficult during 
active hostilities, when evidence is usually difficult to obtain and third 
states may be uncertain which side is the aggressor and whether their na- 
tional interests would not be best served by neutrality. Thus, for purposes 
of applying enforcement measures it appears to be wise, as indeed the 
experience of the League and the United Nations suggests, to utilize a 
simpler test of aggression dependent upon response to ‘‘provisional meas- 
ures.’’ Such a test assumes that the responsibility for unnecessarily con- 
tinuing hostilities is no less grave than the responsibility for beginning 
them and is easier to determine. According to this test, a government 
should not be declared an aggressor unless it has refused to accept or to 
observe provisional measures calling upon all participants in a situation, 
which has been declared a threat to the peace or a breach of the peace, to 
cease all hostile or threatening acts.*® 

Reference has already been made to the development of the concept of 
provisional measures in the League of Nations experience, and the value 
of such measures in dealing with a number of instances of hostilities.“ 
As noted, Article 40 of the United Nations Charter authorizes the Security 
Council to call upon governments to comply with such measures, and 
suggests that failure of any government to do so should be taken into ac- 
count in determining the aggressor. The value of such measures, however, 
depends upon the speed with which they are applied. Clearly, if hostilities 
have resulted in considerable changes in the de facto possession of territory, 
a cease-fire order based upon the new situation would be considered unjust 
by the party which had been driven back, while a cease-fire order based 
upon the territorial situation before hostilities, might be difficult to enforée. 
Thus the justice and effectiveness of provisional measures depends upon 
the speed with which they are ordered. They should be issued before 
hostilities have changed the situation.*’ 


44 Trial of Major War Criminals, op. cit., Vol. 1, p. 192 ff. 

45 Quiney Wright, ‘‘The Concept of Aggression,’’ loc. cit. 381, 395, and Walter Millis, 
Road to War 78 (1935), quoting Secretary of State Bryan. 

46 Notes 24, 25, above. 

47 Quincy Wright, ‘‘The Concept of Aggression,’’ loc. cit. 393. 


= 
( 
a 

r 

t 

ge 

re 
m 
tic 
of 

8 
of 
Te? 
Co 
eff, 
ma 
ob; 
Na 
pe 
4 
of | 
Feb 
48 
49 

the 
Gene 
Sup; 
50 
Proe 
Wrig 
Versi 


1956] THE PREVENTION OF AGGRESSION 


IX. Couuective SEcuRITY 


While a clear definition of the terms in Article 39 is indispensable for 
the functioning of collective security, it is not the only requirement for 
such functioning. United Nations organs, particularly the General As- 
sembly, must be equipped with procedures assuring rapid determination 
that there is a threat to the peace or breach of the peace, and a rapid order- 
ing of provisional measures. If these steps do not stop hostilities and 
coercitive measures against the aggressor are necessary, procedures must 
exist by which the United Nations can rapidly designate the aggressor and 
recommend suitable diplomatic, economic or military action. 

As it is unlikely, because of the veto, that the Security Council will be 
able to make such decisions binding the Members, the effectiveness of 
collective security will depend on the will of the Members to carry out 
recommendations of the General Assembly expeditiously and vigorously. 
Such a will depends upon the spirit of solidarity among the Members of 
the United Nations, but would be assisted by definite commitments of 
Members to make specified forces immediately available upon such recom- 
mendation. In the United States Senate a general treaty has been sug- 
gested, open to all Members of the United Nations, by which each would 
commit itself to make available specified forces if recommended by a 
resolution of the General Assembly in which at least three permanent 
members of the Security Council concur.** The Uniting for Peace Resolu- 
tion invited each Member to make voluntary commitment of forces for 
United Nations use. 38 replied, 19 said the matter was being studied and 
8 had earmarked forces.*** 

Even with such commitments, the problem of organization and command 
of forces, provision of matériel, and planning of logistics, arises. For this 
reason the Uniting for Peace Resolution provided for a Collective Measures 
Committee, which has made a number of recommendations for assuring 
effective co-ordination of forces against an aggressor.*® 

It is unfortunate that in the Korean incident of 1950 the United Nations 
made the error of permitting General MacArthur to expand the original 
objective of driving the aggressor back of the 38th parallel.°° The United 
Nations had declared the policy in 1947 of establishing a ‘‘unified, inde- 
pendent, and democratic government of Korea.’’ The effort to carry out 


48 81st Cong., 1st Sess., S. Con. Res. 521 (Thomas-Douglas), Hearings, Subcommittee 
of Senate Committee on Foreign Relations, Revision of the United Nations Charter, 
Feb, 2, 1950, p. 2 ff. 

48a Report of the Collective Measures Committee, General Assembly, 6th Sess., Official 
Records, Supp. No. 13 (1951), p. 37. 

*® Commission to Study the Organization of Peace, 7th Report, Collective Security and 
the United Nations, New York, July, 1951; Reports of Collective Measures Committee, 
General Assembly, 6th Sess., Official Records, Supp. No. 13 (A/1891), 1951; 7th Sess., 
Supp. No. 17 (A/2215), 1952. 

50Quiney Wright, ‘‘Collective Security in the Light of the Korean Experience,’’ 
Proceedings, American Society of International Law, 1951, p. 172; reprinted in Quincy 
Wright, Problems of Stability and Progress in International Relations (Berkeley, Uni- 
versity of California Press, 1954), p. 103. 
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this policy by force in 1950 resulted in the entry of Communist Chinese 
forces, in protracted hostilities, in discouragement with collective security 
under the United Nations, and in the exaggerated development of such 
collective self-defense alliances as NATO and the Warsaw Organization. 
These developments have distracted interest from the proposals in the 
Uniting for Peace Resolution. 

It is believed that, even without amendment of the Charter, collective 
security can be greatly advanced by clear definition of threat to the peace, 
breach of the peace, and act of aggression; and implementation of the 
proposals in the Uniting for Peace Resolution, strengthened by supple- 
mentary agreements by which states earmark forces to be used when 
the General Assembly has designated the aggressor. 

Such advance is of course contingent upon general renewal of belief in 
the purposes and principles of the Charter, general confidence that these 
purposes and principles can be implemented through the United Nations, 
and general comprehension that the effort to achieve security by rivalry in 
armament-building between two huge power blocs militates against se- 
curity. Such rivalry, observed during the last few years, has continually 
reduced the prospects of mankind in a world threatened by thermo- 
nuclear weapons, not only for international peace and security, but also 
for progress in human welfare and justice, and even for continued physical 
survival. There is need for the ‘‘new spirit’’ which the heads of the four 
great governments sought to invoke at Geneva in July, 1955. Such a 
spirit, they said, would make possible an accommodation which ‘‘ will make 
life safer and happier not only for the nations we represent but for people 


elsewhere.’’ 


5133 Dept. of State Bulletin 171 (1955). 
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THE PROBLEM OF THE INTERNATIONAL PERSONALITY 
OF INDIVIDUALS 


By Marex Sr. Korow1cz 


Fletcher School of Law and Diplomacy; Former Professor at the 
Yagellonian University in Cracow 


INTRODUCTION 


In this article, which presents an outline of the interesting and important 
problem of individuals as subjects of international law, special attention 
will be devoted to an original experiment in the field of public interna- 
tional law. This experiment was carried out on behalf of the Principal 
Allied Powers after the first World War in the territory of Upper Silesia, 
which is one of the largest coal, steel, zinc, lead and chemical-producing 
industrial centers in Europe. 

The German-Polish Upper Silesian Convention, concluded in Geneva on 
May 15, 1922, by order rather than recommendation of the great Powers, 
for a period of fifteen years, may be rightly considered as one of the most 
interesting treaties from the point of view of the theory and practice of 
international law. This vast diplomatic instrument, containing 606 articles 
in its main text, and 25 paragraphs in its final protocol, as well as numer- 
ous annexes, is full of surprising legal innovations, and has a large bibliog- 
raphy. 

It is quite generally known in international literature that the Upper 
Silesian Convention granted to individuals the capacity directly to claim 
their vested rights before an international tribunal not only against a 
foreign government but also against their own government.” But one can 
hardly find any notice in American or English international law publica- 
tions of the international personality of individuals in the Upper Silesian 


1Cf. Julius Stone, International Guarantees of Minority Rights. A Study of Minori 
ties Procedure in Upper Silesia (New York, 1933); Marek St. Korowicz, Gérnoflaska 
Ochrona Mniejszosci (Katowice, 1938), in Polish (The Upper Silesian Protection of 
Minorities), Bibliography on pp. 243-251; German translation: Der Oberschlesische 
Minderheitenschutz (Berlin-Dahlem, 1938) in Library of Congress, bibliography on pp. 
239-251; Georges Kaeckenbeeck, The International Experiment of Upper Silesia (Ox- 
ford-London, 1942), bibliography on pp. 529-551; Marek St. Korowicz, Une Expérience 
de droit international (Paris, Pedone, 1946.). 

2Cf. Quincy Wright, ‘‘The End of a Period of Transition,’’ 31 A.J.I1.L. 604-613 
(1937). Cf. also Manley O. Hudson, The Permanent Court of International Justice 
(New York, 1943), footnote, p. 396; Hans Kelsen, Principles of International Law 
(New York, 1952), p. 142; Philip C. Jessup, A Modern Law of Nations (New York, 
1952), pp. 32, 33; Constantin Th. Eustathiades, ‘‘Les sujets du droit international et la 
responsabilité internationale,’’ 84 Hague Recueil 554 ff. (1953); Herbert W. Briggs, 
The Law of Nations, Cases, Documents and Notes (New York, 1952), p. 95; Oppenheim- 
Lauterpacht, International Law (London, 1953), Vol. I, p. 58, footnote 4; William W. 
Bishop, Jr., International Law Cases and Materials (New York, 1953), p. 209. 
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protection of minorities, which involved about 2,300 cases before a local 
international body functioning under the supervision of the League of 
Nations (represented by the President of the Mixed Commission of Upper 
Silesia). Here a private individual was considered as a subject of an inter- 
national trial, and was authorized to proceed against his own country before 
an international commission on an equal footing with the representative 
of the government of that country. 


I. Tue INTERNATIONAL PERSONALITY OF INDIVIDUALS IN THE THEORY 
oF INTERNATIONAL LAW 


1. Both States and Individuals as Subjects of International Law 


The idea that international law rules not only the intercourse of inde. 
pendent states but also that its provisions are directly binding on indi- 
viduals without the intermediary of their state, is at least as old as the 
science of international law, which originated in the sixteenth century. 
Grotius considered the law of nations as a body of rules governing the 
activities of individuals in international relations rather than as a body 
of provisions binding on states in their relations with other states.* Pufen- 
dorf stresses the identity of the natural law binding for individuals and 
states.‘ Hobbes expresses a similar opinion.® 

Numerous writers of the nineteenth century, although they were not 
partisans of the school of natural law—which was considered by many as 
quite obsolete at that time—proclaim the international personality of 
individuals as well as that of states. Heffter asserts that a human person 
has international rights and duties.* Fiore, in his Magna Civitas, envisages 
not only states but also individuals as subjects of international law.’ 
Bluntschli claims that international law also rules matters concerning 
private persons, particularly their rights which remain under the pro- 
tection of the civilized world, their individual freedoms.* Heilborn ex- 
presses belief in an international protection of human rights, in a direct 
personality of individuals in international law in this field.® Martens 
writes also in favor of a similar idea.*° Wilhelm Kaufmann considers 
states as well as individuals to be subjects of international law." 


3 Cf. Jules Basdevant, Les Fondateurs du Droit International (Paris), pp. 227 f.; 
Jesse S. Reeves, ‘‘La Communauté internationale,’’ 3 Hague Recueil 26, 27 (1924); 
Maurice Bourquin, ‘‘Grotius et les tendances actuelles du droit international,’’ Revue 
de Droit International et de Législation Comparée, 1926, pp. 88 ff. 

The human being is a center of the legal conceptions of Grotius. C/. his definition 
of the state: Est autem civitas coetus perfectus liberorum hominum juris fruendi ¢t 
communis utilitatis causa sociatus. De Iure Belli ac Pacis, L. I, Ch. 1 & 14. 

4De Jure Naturae et Gentium, L. II, Ch. ITT. 

5 De Cive. Imperium, Ch. XIV, § 4. 

6 Le droit international de 1’Europe (Berlin-Paris, 1883), pp. 44 ff. 

7 Le Droit International codifié et sa sanction juridique (Paris, 1890), p. 90. 

8 Le Droit International Public Positif (Oxford, 1920), pp. 52 and 62. 

* Dr. Paul Heilborn, Das System des Vélkerrechts (Berlin, 1896), p. 84. 

10 F. de Martens, Traité de droit international (Paris, 1883), Vol. I, pp. 428, 442. 

11 Die Rechtskraft des Internationalen Rechts und das Verhiltniss der Staatsgeset? 
gebungen und der Staatsorgane zu demselben (Berlin, 1889), pp. 2, 3. 


! 
b 
t 
i 
tr 
e 
né 
a 
na 
sic 
pr 
in 
1 
hei 
1 
1 
1 
192 
(Pa 
19, 
p. 7 
17 


1956] INTERNATIONAL PERSONALITY OF INDIVIDUALS 535 


Approaching our own times, we see Westlake claiming that the ‘‘duties 
and rights of States are only the duties and rights of the men who com- 
pose them,’’ ** and De Lapradelle, who asserted 55 years ago that ‘‘an old 
Law of Nations which saw nothing but States, has been replaced by a new 
Law of Nations which sees the human person above the state.’’** De 
Lapradelle, in his project for a Declaration of the Rights and Duties of 
Nations presented to the Institute of International Law in 1922, affirms 
that the individual is a subject of international law and also that the social 
aim of international law is to defend the rights of men.** For Le Fur, 
states are the direct subjects of international law, while individuals are in- 
direct subjects. He asserts that the individual is a true subject of inter- 
national law as of any law but, as a rule, the individual appears in inter- 
national law represented by his state.** Developing his ‘‘progressive’’ 
idea, which gave recognition to the individual as a subject of international 
law, this scholar does not abandon the classic traditional doctrine, accord- 
ing to which only independent states are subjects of the law of nations.** 
Renard also considers the private human being as an international person 
and subject of international law as well as the state which is now in 
existence. However, ‘‘the State may also not exist at a given time; it did 
not always exist,’’ asserts the reverend scholar.’ The opinions of the 
most outstanding writers whom we have just quoted do not touch the 
point of chief interest for jurists, namely, the right of an individual to 
defend himself against any activity of a foreign state or of his own state 
by means of an international action introduced directly by himself against 
the offender before international bodies, without the state as intermediary. 

The subjects of international law may be defined as persons to whom 
international law attributes rights and duties directly and not through 
the medium of their states. But if we do not endow the individual with 
even a partial, limited capacity for action before international judicial or 
political bodies, we may speak of him as of a potential subject of inter- 
national law, because the protection of his international rights, directly 
conferred upon him, still rests with the state. After the first World War, 
a great number of writers pronounced themselves in favor of the inter- 
national personality of individuals as well as of states. Taking into con- 
sideration a series of cases in the practice of international law, where 
private persons have been allowed to claim their rights directly before 
international bodies, these writers arrived at the conclusion that inter- 


12 Collected Papers of John Westlake on Public International Law (ed. by L. Oppen- 
heim, London, 1914), p. 78. 

18 In Revue Générale de Droit International Public (Paris, 1901), Vol. 8, p. 399. 

14 Annuaire de 1’Institut de Droit International (Paris, 1924). 

‘5La théorie du droit naturel depuis XVIII siécle et la doctrine moderne (Paris, 
1928), pp. 92 ff. Also Précis de Droit International Public (Paris, 1933), p. 114. 

16 Almost in the same sense Henry Bonfils, Manuel de droit international public 
(Paris, 1905), p. 79; Jules Basdevant, in Rev. Gen. Dr. Int. Pub. (Paris, 1912), Vol. 
19, p. 519; Paul Fauchille, Traité de droit international, Vol. I, Pt. I (Paris, 1922), 
p. 761. 

‘Georges Renard, La Théorie de L’Institution (Paris, 1930), pp. 543, 544, 
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national personality of individuals cannot be denied under the present 
law of nations. 

It was not possible for most writers to recognize states and individuals 
as equal in their legal capacity under international law. It has always 
been obvious for an overwhelming majority of jurists that under present 
international law only states are able to create rules of the law of nations, 
and that private persons may derive their international rights only by 
means of an agreement of states endowing individuals with their own 
limited international personality. Today the existence of such interna- 
tional personality of individuals is still entirely dependent on the states 
which created it, and is always revocable according to the decisions of these 
states. Therefore writers speak of states as members of the international 
community of states and of individuals as subjects of this community 
(Rehm). Verdross refers to active and passive subjects..* Others men- 
tion ‘‘full subjects and limited subjects,”’ or ‘‘ordinary subjects and extra- 
ordinary subjects,’’ ‘‘normal subjects and extra-normal subjects,’’ ete. 

W. Ivor Jennings, stressing that states are not the only subjects of inter- 
national law, says that the law of nations ‘‘may confer personality upon an 
individual or upon a community notwithstanding the fact that this per- 
sonality is not consistent with the philosophical definition of the State.’’*’ 
De Louter firmly emphasizes the dependence of the personality of private 
persons on treaties concluded in their behalf by states.2° Simon Rundstein, 
the Polish scholar, recalls that individuals have no influence on the crea- 
tion of international bodies, even though they enjoy a right of legal action 
before them. He asks the interesting question: ‘‘Would it be possible for 
individuals to have an acquired right of never being deprived of the 
rights which have been conferred upon them?’’ Rundstein himself 
answers this question in the negative, taking into account the present state 
of the practice of international law.”* 

Reeves advances the opinion that international law is a result of relations 
which exist between international persons having a normal or an extra- 
normal status. The fact that the extra-normal person enters into direct 
contact with the normal one, gives to the extra-normal person the character 
of an international subject.**? Bourquin develops this problem. Having es- 
tablished that, according to some treaties, the individual is the one to whom 
international law is addressed, he asks: ‘‘If this is so, why should his 
State only be authorized to take advantage of the legal norms which con- 
cern the individual? Why could not the individual apply these norms ac- 
cording to his own rights?’’?* Spiropoulos boldly asks that a direct 
capacity for international action should be conferred upon the individual 


18 Alfred Verdross, ‘‘Régles générales du droit international de la paix,’’ 30 Hague 
Recueil 347-349 (1929). 

19 ‘¢T.a personnalité dans 1’Empire Britannique,’’ Rev. de Droit Int. Pub. et de Leg. 
Comp., Vol. 9 (3rd ser., 1928), pp. 439 ff. 

20‘*Régles générales de la paix,’’ 32 Hague Recueil 260 (1930). 

21 ‘*T,’Arbitrage international en matiére privée,’’ 23 Hague Recueil 360, 427 (1928). 

22 Loc. cit. 16. 

28 ‘*Ragles générales du droit de la paix,’’ 35 Hague Recueil 42 (1931). 
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for the protection of his rights not only against foreign states but also 
against his own state.** When writing these words in 1929, Spiropoulos 
did not then know about an international convention, connected with 
Upper Silesia, already in use for seven years, which recognized this right 
of individuals in civil matters as well as in political matters. 

Brierly thus concludes his remarks about this question: ‘‘There are parts 
of Law in which it seems pedantic, even at the present phase of Law, to 
refuse to individuals an international personality.’’**° It is also evident to 
Jacques Dumas that men are subjects of international law.** Accioly 
admits the international personality of individuals, claiming that the state 
does not entirely absorb their personality.?’ 

The trend in our literature to recognize the international personality of 
the individual continues after the second World War. Quincey Wright de- 
elares that ‘‘The concept of the individual as a subject of international law 
has been developed by numerous publicists and has been recognized in 
official declarations and treaties which permit individuals of minorities and 
mandated territories to petition international institutions, which propose 
international tribunals before which individuals could be parties, and which 
suggest international procedures for protecting human rights and punish- 
ing offenses against international law.’’** The study of practical cases of 
international law leads Briggs to a conclusion that: ‘‘It is thus clear that 
States can by agreement stipulate that international law shall apply ‘di- 
rectly’ to individuals without the necessity for municipal implementation ; 
and in exceptional cases, they have thus made the individual a subject of 
international law.’’*° Bishop ascertains that ‘‘an individual usually lacks 
capacity to assert rights before any international tribunal, and there thus 
may well be doubts whether he has any rights under international law’’; 
but he establishes the fact that: ‘‘ Modern practice sees an increasing recog- 
nition of such personality of the individual and theory is beginning to 
acknowledge its existence.’’*° Eustathiades speaks about the present time 
in international law as a transitory period toward a new legal order in 
which the individual will be the subject of international duties and rights 
independent of his national law; and he believes that it is around the re- 
spect for the human person that new evolutions and tendencies join in order 
to recognize the individual as a passive and active subject of international 
responsibility as well as a subject of international law.*' 

Charles Fenwick examines the practice of international law and con- 
cludes that: ‘‘In presence of these facts it would seem unreal to say that 
individuals are not in some degree subjects of international law, at least 


*4 Jean Spiropoulos, ‘‘L’Individu et le droit international,’’ 30 ibid. 248-258 (1929). 
25 James Leslie Brierly, ‘‘Régles générales du droit de la paix,’’ 58 ibid. 44-47 
(1936). 

26‘‘La sauvegarde internationale des droits de 1’homme,’’ 59 ibid. 5, 6 (1937). 

*? Hildebrando Accioly, Traité de droit international public (Paris), Vol. I, pp. 
83, 84. 

28‘*War Crimes,’’ 39 A.J.I.L. 262 ff. (1945), quotation from p. 265. 

29 Op. cit. 95. 30 Op. cit. 207-208, and 206. 

‘1 Loe. cit. 605, 610, 614. 
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in respect to the rules of substantive law.’’*? Charles Cheney Hyde is 
also of the opinion that interested states may endow individuals with cer- 
tain international personality.** Guggenheim expresses the view that even 
customary international law recognizes individuals as subjects of inter- 
national duties. He contests the position that international responsibility 
does not exist under customary law because individuals cannot be subjects 
of positive duties; international law asks the individual only to abstain 
from certain acts. Guggenheim emphasizes that a duty of omission is not 
distinct from a duty of commission from the point of view of their legal 
nature.** QOppenheim-Lauterpacht are very reserved toward the recog- 
nition of the international personality of the individual. Reluctantly, 
however, they admit that: ‘‘ While it is of importance to bear in mind that 
primarily States are subjects of international law, it is essential to recog- 
nize the limitations of that principle.’’ * 

Balladore Pallieri asserts energetically the existence of international per- 
sonality of individuals, and he recognizes it as one of the elements of a 
rapid transformation of many traditional principles of the law of na- 
tions.*® Marcel Sibert cites cases in international law where the individual 
was given international capacity for rights and duties and concludes that 
in this matter the present doctrine of international law still remains in a 
state flux.*’ 

A special place in this struggle of doctrine for the recognition of the 
international personality of both state and individual should be reserved 
for Professor Jessup, who writes: ‘‘Two points in particular are singled 
out as keystones of a revised international legal order. The first is the 
point that international law, like national law, must be directly applicable 
to the individual... .’’ He returns to this thesis many times in his 
remarkable book, advancing finally an extremely courageous opinion that 
‘*A treaty would thus no longer be properly defined as an agreement be- 
tween states ; it may be an agreement between a state and an individual.’’* 
In this assertion, the distinguished author goes far beyond any idea pre- 
sented in this field in literature, because even the radical ‘‘reformers’’ of 
international law who take away legal personality from the state, conceive 
treaties as public agreements concluded on behalf of communities of men 


32 International Law (New York, 1948), pp. 129-135, quotation from p. 134. 

38 International Law, Chiefly as Interpreted and Applied by the United States 
(2nd ed., Boston, 1945), p. 39. 

34 Paul Guggenheim, ‘‘ Les principes de droit international public,’’ 80 Hague Recueil 
116-118 (1952). 

36 H. Lauterpacht pronounces himself very much in favor of the recognition of the 
individual as a subject of international law. See his International Law and Human 
Rights (New York, 1950), pp. 4, 27-71, 145 ff. In the textbook he is, however, less 
enthusiastic. Op. cit. 19, quote from p. 20. 

86 Diritto internazionale pubblico (Milan, 1952), pp. 173, 175. He stresses the 
international character of the Nuremberg and Tokyo Tribunals for trying major wa! 
criminals and refutes the objection of those who see in these tribunals only common 
national organs of the states which created them. 

37 Traité de Droit International Public (Paris, 1951), Vol. I, pp. 94-98, and 427-430. 

88 Op. cit. 2, 9, 10, 17, 27. 
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and not on behalf of individuals in their private character. Further ex- 
planation, given by Professor Jessup, would be useful in understanding 
also why a ‘‘treaty’’ between a state and an individual would remain in 
the field of public international law. 


2. The Individual as the Sole Subject of International Law 


Belonging to another category of theorists who believe in the interna- 
tional personality of the individual are writers who try to destroy 
the whole present structure of public law by depriving the state of its 
legal personality and conferring this quality exclusively on the individual. 
This trend was started in 1901 by Léon Duguit, who greatly influenced a 
certain number of writers in international law in several countries.*® For 
him not states but individuals are subjects of international law. The 
state is a subject neither of international law nor of municipal law, and not 
being a person, it cannot have any rights whatsoever.*® Gaston Jéze pro- 
nounced himself immediately in favor of Duguit’s conceptions of state, 
law, and rights, conceptions which were supposed to create a new ‘‘so- 
ciologist’’ or ‘‘positivist’’ school of law.*t Krabbe, apparently under 
Duguit’s influence, develops his theory that individuals only may be 
subjects of law.*? In 1908, Nicolas Politis, then professor in Poitiers, ac- 
ceded to these ideas with his usual enthusiasm, and has been faithful to 
them in his writings on international law. He claimed that international 
law can only be a body of rules governing the intercourse of men who 
belong to various political groups.* 

Today these ideas have merely a few partisans among theorists of inter- 
national law. However, Georges Scelle still maintains them consistently. 
He asserted in 1932 that neither the state nor any other collectivity can be 
a subject of international law. International societies are collectivities 
composed of individuals, subjects of law. Only individuals are subjects 
of law.** In 1948, Professor Scelle still contended that international law 
is a legal order of the community of peoples or of ‘‘the World association 
of men.’’ * 

In 1911, Hans Kelsen, who gave new theoretical foundations to the old 
ideas of the doctrine of natural law, in his famous work dealing with the 
‘“‘monistic’’ conception of law, recognized only human persons as subjects 
of law: 


39 Etudes de droit public, Vol. I: L’Etat, le droit objectif et la loi positive (Paris, 
1901); Vol. II: L’Etat, les gouvernants et les agents (Paris, 1903). 

“Cf. L’Etat, Vol. I, pp. 243-246; also Le droit individuel et la transformation de 
Etat (Paris, 1908), pp. 5, 42, 43, 63; and Traité de droit constitutionnel (Paris, 
1921), Vol. I, pp. 555, 556. 

41 Les principes généraux du droit administratif (Paris, 1904), pp. 7-21. 

42.Die Lehre von der Rechtssouveranitit (1906). Cf. also his ‘‘L’idée moderne de 
’Etat,’’? 13 Hague Recueil 513-583 (1926). 

43 Les nouvelles tendances du droit international (Paris, 1927). 

44 Précis du Droit des Gens, Pt. I (Paris, 1932), pp. 9, 10, 12. 

*5 Cours de droit international public (Paris, 1948), p. 5. 
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A norm, a law or an obligation which does not oblige an individual 
or does not create any rights of an individual, is not obligatory for 
anything and does not create any rights for anybody.*® 


After the second World War, Kelsen seemed to soften his previous position 
against the personality of states. He consistently asserts that ‘‘. . . law 
can impose duties and responsibilities or confer rights only upon indi- 
viduals .. .’’ and that ‘‘The subjects of international law are—like the 
subjects of national law—individual human beings.’’ But he reintroduces 
the state as a subject of the law of nations: ‘‘States as juristic persons are 
subjects of international law in the same way as corporations as juristic 
persons are subjects of national law.’’** He even affirms as a principle 
of international law that states are subjects of the obligations and responsi- 
bilities established by this law. The great jurist stresses that this rule only 
has important exceptions and cites cases from the practice of international 
law. This attitude recalls the opinions of the authors quoted above under 
section 1.*° Professor Kelsen, in his last lectures at The Hague, also stated 
that the principle that states are subjects of the obligations and responsi- 
bilities established under international law has important exceptions. He 
then spoke of individuals as direct subjects of international law and 
finally arrived at the conclusion that one can nevertheless define inter- 
national law as an interstate law, because such qualification does not con- 
cern the specific object of international law, but the way in which inter- 
national law is created. The manner of its creation is characterized by the 
fact that its norms are established through a collaboration of two or more 
states. This is valid for customary law as well as for conventional law.* 
James Brown Scott wondered why we should consider such abstractions 
as ‘‘state’’ or ‘‘sovereignty,’’ if we always have to deal with individuals of 
a group and with the will of the members of a group. Why not speak 
frankly about men having rights and duties applicable to groups of 
individuals who, as a whole, constitute the largest of these groups, which we 
know under the name of international community? *® This query of the 
eminent jurist and writer is all the more significant since the opinions of 
the ‘‘reformers’’ of international law, about whom we now speak, were 
rarely accepted and represented by outstanding American scholars." 


46 Hauptprobleme der Staatslehre entwickelt aus der Lehre vom Rechtssatz (Vienna, 
1911). The citation is from his ‘‘Les rapports de systéme entre le droit interne et le 
droit international public,’’ 14 Hague Recueil 310-312 (1926). 

47 Principles of International Law (New York, 1952), p. 114; also pp. 97, 116. 

48 Ibid. 124. 

49‘‘Théorie du Droit International Public,’’ 84 Hague Recueil 93, 117 (1953); 
also Principles, op. cit. 261, with an identical definition. 

50 Le progrés du droit des gens (Paris, 1924), p. 360. 

51 The lack of space does not allow discussion either of the ‘‘monistic’’ or ‘‘dual- 
istic’’ doctrines of public law, or of the problem of the relationship of international 
law and municipal law, although these theories are very closely connected with the 
subject of the present article. Nor can analysis be made here of the problem of the 
sovereignty of states of which the international personality of individuals constitutes 
an important part. See on these problems M. 8S. Korowicz, La souveraineté des Etats 
et l’avenir du droit international (Paris, Pedone, 1945), where the internatioral per- 
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3. Traditional Doctrine of International Law 


It would be superfluous to cite all the international lawyers who believe 
that states only are subjects of international law. Many maintain the 
traditional or ‘‘classical’’ principle of the law of nations which established 
itself firmly during the nineteenth century not only in practice—where it 
was age-old—but also in doctrine.** In between the world wars, and par- 
ticularly after the second one, many of these scholars started to recognize 
the international personality of some inter-state organizations.** 

There are many who still do not want to see the principle of the ex- 
clusive personality of the state weakened by international treaties and 
factual situations where the individual appears as a subject of international 
responsibilities and even as a subject of procedural international capacity. 
We may mention, among others, Anzilotti,°* Triepel,®*® Strupp Erich 
Kaufmann, Makowski, Winiarski.®°’ Robert Redslob joined the above- 
mentioned scholars in his writings after the last World War. He contends 
that states only can be subjects of rights and duties established by the law 
of nations. Collectivities of another kind and individual persons are, in 


sonality of individuals is examined at pp. 98-176. Also idem, Individual as Subject of 
International Law (in Polish, Katowice, 1938). 

Cf. Josef Kunz, ‘‘La primauté du droit des gens,’’ Revue de Droit International, 
1925; and his Die Staatenverbindungen (Stuttgart, 1928); Frederic S. Dunn, ‘‘The 
International Rights of Individuals,’’ Proceedings of the A.S.I.L., 1941; Rolf Knubben, 
Die Subjekte des Vélkerrechts (Stuttgart, 1928); Louis B. Sohn, Cases and Other 
Materials on World Law (Brooklyn, 1950), important bibliography concerning the 
access of individuals to international courts, pp. 1042-1043, and the international re- 
sponsibility of individuals, pp. 967 ff., particularly pp. 973-974; Manfredi Siotto Pintor, 
‘*Les sujets du droit international autres que les Etats,’’ 41 Hague Recueil 251-361 
(1932); Cezary Berezowski, ‘‘Les sujets non souverains du droit international,’’ 65 
ibid. 5-84 (1938); Sir Arnold MeNair, ‘‘ Aspects of State Sovereignty,’’ 31 British 
Year Book of International Law (1954); Karl Loewenstein, ‘‘Sovereignty and Inter 
national Co-operation,’’ 48 A.J.I.L. 223 (1954); Tauno Suotausta, La Souveraineté des 
Etats (Helsinki, 1955), bibliography, pp. 118-122; Victor Sukiennicki, Essai sur la 
Souveraineté des Etats en Droit International Moderne (Paris, 1926). 

52 Cf. George Manner, ‘‘The Object Theory of the Individual in International Law,’’ 
46 A.J.I.L. 428 ff. (1952), and his criticisms of the traditional doctrine. 

53 A great impulse in this direction was given by the creation of the League of 
Nations—with its jus tractatuum, jus legationis and jus belli—and of the United Nations 
as well as of a number of the so-called Specialized Agencies. The international per- 
sonality of the United Nations was clearly stated by the International Court of Justice 
in its Advisory Opinion of April 11, 1949, [1949] I.C.J. Rep. 178, 179, 185. 

54 Cours de droit international (Paris), Vol. I, pp. 44-52, 123, 124. 

55 Vélkerrecht und Landesrecht (1899); also ‘‘Les rapports entre le droit interne 
et le droit international,’’ 1 Hague Recueil 77-121 (1923). 

56 ‘Les régles générales du droit international de la paix,’’ 47 Hague Recueil 263-593 
(1934). 

57 Kaufmann, ‘‘Régles générales du droit de la paix,’’ 54 ibid. 313-615 (1935); 
¢f. Julian Makowski, criticism of M. S. Korowicz’ study, Jednostka jako podmiot prawa 
miedzynarodowego (Individual as Subject of International Law), in Ruch Prawniczy 
i Ekonomiezny (Poznari), Vol. III, 1938; Bohdan Winiarski, criticism of M. 8. 
Korowiez’ study, La personnalité internationale de 1’individu (Paris, 1938), in Ruch 
Prawniezy i Ekonomiczny (Poznati), Vol. IV, 1938. 
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A norm, a law or an obligation which does not oblige an individual 
or does not create any rights of an individual, is not obligatory for 
anything and does not create any rights for anybody.** 


After the second World War, Kelsen seemed to soften his previous position 
against the personality of states. He consistently asserts that ‘‘. . . law 
can impose duties and responsibilities or confer rights only upon indi- 
viduals . . .’’ and that ‘‘The subjects of international law are—like the 
subjects of national law—individual human beings.’’ But he reintroduces 
the state as a subject of the law of nations: ‘‘States as juristic persons are 
subjects of international law in the same way as corporations as juristic 
persons are subjects of national law.’’** He even affirms as a principle 
of international law that states are subjects of the obligations and responsi- 
bilities established by this law. The great jurist stresses that this rule only 
has important exceptions and cites cases from the practice of international 
law. This attitude recalls the opinions of the authors quoted above under 
section 1.4° Professor Kelsen, in his last lectures at The Hague, also stated 

that the principle that states are subjects of the obligations and responsi- 

bilities established under international law has important exceptions. He 

then spoke of individuals as direct subjects of international law and 

finally arrived at the conclusion that one can nevertheless define inter- 

national law as an interstate law, because such qualification does not con- 
cern the specific object of international law, but the way in which inter- 

national law is created. The manner of its creation is characterized by the 

fact that its norms are established through a collaboration of two or more 

states. This is valid for customary law as well as for conventional law.*® 

James Brown Scott wondered why we should consider such abstractions 

as ‘‘state’’ or “‘sovereignty,’’ if we always have to deal with individuals of 

a group and with the will of the members of a group. Why not speak 

frankly about men having rights and duties applicable to groups of 

individuals who, as a whole, constitute the largest of these groups, which we 

know under the name of international community? *° This query of the 

eminent jurist and writer is all the more significant since the opinions of 

the ‘‘reformers’’ of international law, about whom we now speak, were 

rarely accepted and represented by outstanding American scholars.™ 


46 Hauptprobleme der Staatslehre entwickelt aus der Lehre vom Rechtssatz (Vienna, 
1911). The citation is from his ‘‘Les rapports de systéme entre le droit interne et le 
droit international public,’’ 14 Hague Recueil 310-312 (1926). 

47 Principles of International Law (New York, 1952), p. 114; also pp. 97, 116. 

48 Ibid. 124. 

49‘*Théorie du Droit International Public,’’? 84 Hague Recueil 93, 117 (1953); 
also Principles, op. cit. 261, with an identical definition. 

50 Le progrés du droit des gens (Paris, 1924), p. 360. 

51 The lack of space does not allow discussion either of the ‘‘monistic’’ or ‘‘dual- 
istic’’ doctrines of public law, or of the problem of the relationship of international 
law and municipal law, although these theories are very closely connected with the 
subject of the present article. Nor can analysis be made here of the problem of the 
sovereignty of states of which the international personality of individuals constitutes 
an important part. See on these problems M. S. Korowicz, La souveraineté des Etats 
et l’avenir du droit international (Paris, Pedone, 1945), where the international per- 
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3. Traditional Doctrine of International Law 


It would be superfluous to cite all the international lawyers who believe 
that states only are subjects of international law. Many maintain the 
traditional or ‘‘classical’’ principle of the law of nations which established 
itself firmly during the nineteenth century not only in practice—where it 
was age-old—but also in doctrine.** In between the world wars, and par- 
ticularly after the second one, many of these scholars started to recognize 
the international personality of some inter-state organizations." 

There are many who still do not want to see the principle of the ex- 
clusive personality of the state weakened by international treaties and 
factual situations where the individual appears as a subject of international 
responsibilities and even as a subject of procedural international capacity. 
We may mention, among others, Anzilotti,** Triepel,®> Strupp Erich 
Kaufmann, Makowski, Winiarski.*’ Robert Redslob joined the above- 
mentioned scholars in his writings after the last World War. He contends 
that states only can be subjects of rights and duties established by the law 
of nations. Collectivities of another kind and individual persons are, in 


sonality of individuals is examined at pp. 98-176. Also idem, Individual as Subject of 
International Law (in Polish, Katowice, 1938). 

Cf. Josef Kunz, ‘‘La primauté du droit des gens,’’ Revue de Droit International, 
1925; and his Die Staatenverbindungen (Stuttgart, 1928); Frederic S. Dunn, ‘‘ The 
International Rights of Individuals,’’ Proceedings of the A.S.I.L., 1941; Rolf Knubben, 
Die Subjekte des Vélkerrechts (Stuttgart, 1928); Louis B. Sohn, Cases and Other 
Materials on World Law (Brooklyn, 1950), important bibliography concerning the 
access of individuals to international courts, pp. 1042-1043, and the international re- 
sponsibility of individuals, pp. 967 ff., particularly pp. 973-974; Manfredi Siotto Pintor, 
‘*Les sujets du droit international autres que les Etats,’’ 41 Hague Recueil 251-361 
(1932); Cezary Berezowski, ‘‘Les sujets non souverains du droit international,’’ 65 
ibid. 5-84 (1938); Sir Arnold McNair, ‘‘ Aspects of State Sovereignty,’’ 31 British 
Year Book of International Law (1954); Karl Loewenstein, ‘‘Sovereignty and Inter- 
national Co-operation,’’ 48 A.J.I.L. 223 (1954); Tauno Suotausta, La Souveraineté des 
Etats (Helsinki, 1955), bibliography, pp. 118-122; Victor Sukiennicki, Essai sur la 
Souveraineté des Etats en Droit International Moderne (Paris, 1926). 

52 Cf. George Manner, ‘‘The Object Theory of the Individual in International Law,’’ 
46 A.J.I.L. 428 ff. (1952), and his criticisms of the traditional doctrine. 

53 A great impulse in this direction was given by the creation of the League of 
Nations—with its jus tractatuum, jus legationis and jus belli—and of the United Nations 
as well as of a number of the so-called Specialized Agencies. The international per- 
sonality of the United Nations was clearly stated by the International Court of Justice 
in its Advisory Opinion of April 11, 1949, [1949] I.C.J. Rep. 178, 179, 185. 

54 Cours de droit international (Paris), Vol. I, pp. 44-52, 123, 124. 

55 Vélkerrecht und Landesrecht (1899); also ‘‘Les rapports entre le droit interne 
et le droit international,’’ 1 Hague Recueil 77-121 (1923). 

56 ‘‘Les régles générales du droit international de la paix,’’ 47 Hague Recueil 263-593 
(1934). 

57 Kaufmann, ‘‘Régles générales du droit de la paix,’’ 54 ibid. 313-615 (1935); 
ef. Julian Makowski, criticism of M. 8S. Korowicz’ study, Jednostka jako podmiot prawa 
miedzynarodowego (Individual as Subject of International Law), in Ruch Prawniczy 
i Ekonomiezny (Poznari), Vol. III, 1938; Bohdan Winiarski, criticism of M. 8. 
Korowicz’ study, La personnalité internationale de 1’individu (Paris, 1938), in Ruch 
Prawniczy i Ekonomiczny (Poznati), Vol. IV, 1938. 
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consequence, excluded from participation in the law of nations. After this 
statement, the distinguished French scholar presents his criticism of some 
elements of international practice which lead other writers to ascertain the 
international personality of individuals.** 

These few scholars have been chosen from a multitude of writers who 
support the traditional doctrine because they belong to the ‘‘irreconcil- 
ables’’ and fight the implementation of ‘‘erroneous conceptions’’ in the 
practice of international law.*® 

The predominant role of the states as international persons is generally 
recognized as an unchallenged principle of international law, since even the 
overwhelming majority of those writers who have declared themselves 
to be partisans of the international personality of individuals as well 
as of that of states, do not fail to stress that (a) the personality of indi- 
viduals as it exists now in international law, is an exception to the 
general principles of international law; (b) individuals may be only 
limited subjects of the law of nations, since their personality depends on 
the will of states and on the agreements which those states conclude in 
behalf of individuals as a ‘‘ Pactwm in favorem tertii.’’ 

Soviet jurists, following the official Soviet doctrine of international law, 
belong now to the hard core of the supporters of the traditional doctrine. 
They have not been consistent in their attitude toward the international 
personality of individuals. Indeed, their opinions were subject to an 
evolution towards a total elimination of this personality. Korovine in his 
writings before the second World War and even afterwards, and Krylov 
in the first years after that war, admit a certain international personality of 
the individual.’ The same attitude was taken by the authors of the Soviet 
textbook of international law published by the U.S.S.R. Academy of Sci- 
ences, Institute of Law, under the Direction of Durdenevskii and Krylov. 
In 1950, the publishers of the Polish edition of this book stressed, however, 
that the Soviet authors were severely criticized by the scholars of their own 
country because of this deviation from the classical doctrine. The Com- 


58 Traité de Droit des Gens (Paris, 1950), p. 71. 

59 Anzilotti’s point of view was, however, softened with the years. In his textbook 
of 1929, he writes that the principle of the exclusive international personality of states 
has been affirmed with a special energy by the recent positivist doctrine, which takes 
it as a point of departure in the drive for elimination of a number of erroneous in- 
filtrations originated by the doctrines of natural law. Op. cit. 44-52. But in his 
dissenting opinion annexed to the Advisory Opinion of the P.C.I.J. concerning the 
consistency of certain Danzig legislative decrees with the Constitution of the Free City, 
of Dec. 4, 1935 (Series A/B, No. 65, p. 65), he criticizes the fact that the three minority 
parties were only allowed to send explanatory notes without taking any part in the 
oral procedure. Willing to admit individuals to take an active and direct part before 
the Court in advisory proceedings, the eminent scholar and jurist heavily contradicts 
his previous standpoint. If his suggestion had been accepted by the majority of the 
Court’s judges, a new ‘‘erroneous infiltration’’ would have been achieved. 

60 Korovin in his article in 40 A.J.I.L. 742 (1946); Krylov in his ‘‘ Les notions princi- 
pales du droit des gens: La doctrine soviétique du droit international,’ 70 Hague 
Recueil 446, 447 (1947); also Materialy k’istorii O.O.N. (Materials for the history 
of the UNO) (Moscow, 1949), last part. 
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munist editors of the Warsaw edition do not fail to add that those criticisms 
were well founded.™ 

Soviet international lawyers gradually oppose more and more the idea 
of international personality of individuals. Mr. Koretsky, the U.S.S.R. 
representative in the International Law Commission of the United Nations, 
stated in 1949 that individuals could not be recognized as subjects of 
international law and consequently could not be subjects of international 
penal law.** One of the best-known Soviet international lawyers and pro- 
fessors, I. D. Levin, treats as ‘‘falsifiers of fundamental concepts of inter- 
national law’’ those jurists who do not attribute to states the exclusive 
personality of the law of nations.® 

The position of the traditional doctrine is still very strong insofar as it 
reflects the general practice of international law, although this practice 
admits some important exceptions. 


II. Tue INTERNATIONAL PERSONALITY OF INDIVIDUALS IN THE PRACTICE 
oF INTERNATIONAL LAW 


1. General Rules 


It is quite significant that often scholars who in their theoretical writings 
are in favor of the principle of limited international personality of indi- 
viduals are against such rights of private persons when these scholars 
themselves proceed as representatives of their governments. 

The problem of conferring upon individuals the procedural capacity 
for action before the Permanent Court of International Justice was dis- 
cussed in 1920 by the Committee of Jurists appointed by the League of 
Nations to work out the Statute of the Court. Professor Loder pro- 
nounced himself in favor of individuals as parties before the Court, and 
Professor De Lapradelle supported his point of view, however, with much 
less eagerness than he once did in the framework of the Institute of Inter- 
national Law (ut supra). Both jurists met strong opposition on this 
point. Lord Phillimore claimed that a state would never permit itself to 
be sued before a court by a private individual. And Ricci-Busatti was 
joined by the large majority of his nine colleagues when stating that 
‘private individuals are not subjects of international law, and it is en- 
tirely within the realm of this law that the Court is called upon to act.’’ ** 

61 Miechdunarodnoe pravo. Ucebnoe posobie (Moscow, 1947); and Prawo Miedzy- 
narodowe (International Law), Polish edition under the direction of Ludwik Gelberg 
(Warsaw, 1950), see p. 128 and footnote. 

62 U.N. General Assembly, Doc. A/CN.4/SR.9. Cf. Hans Kelsen, The Communist 
Theory of Law (New York, 1955), pp. 176-179; also Jean-Yves Calvez, Droit Inter- 
national et Souveraineté en U.R.S.S. (Paris, 1953), pp. 198 ff. 

63 ‘*The Individual and the State in International Law,’’ Current Digest of Soviet 
Press, Vol. 4, No. 22, July 12, 1952, pp. 3, 4, 38, quoted in French by Eustathiades, op. 
cit. 554 et seg. Cf. W. W. Kulski, ‘‘The Soviet Interpretation of International Law,’’ 
49 A.J.I.L. 518 ff. (1955). Outstanding Soviet writers in their recent studies contest 
the international personality of both individuals and international organizations. 
See opinions of Prof. Krylov and V. V. Evgenyev, ibid. 522, 523. 

6¢In French original, Procés-verbaux des séances du Comité de Juristes de la S.d.N. 
(The Hague-Genéve, 1920), p. 208. Cf. Minutes of the 1920 Committee of Jurists, 
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Hudson, the greatest authority in the field of international tribunals, 
writes in connection with the problem of the access of individuals to inter- 
national courts, and particularly to the Permanent Court: 


Moreover, many States would probably be reluctant to confer juris- 
diction upon any international tribunal which would permit them to 
be sued by individuals; and at any rate until a strictly inter-State 
tribunal has been established on firm and lasting foundations, the 
attempt to overcome such reluctance might be postponed....A 
practical approach to the problem reveals no imperative need for a 
permanent international tribunal to which individuals may bring 
their claims against states.® 


Thus the Statute of the Court contains a provision that ‘‘Only States 
may be parties in cases before the Court.’’ (Art. 34, par. 1.) The claim 
of an individual may be presented to the Court only through the channel 
of the state of which the individual is a citizen. The P.C.I.J. had to take 
a position on this problem in its second Judgment of August 30, 1924,** 
and again ine the Judgment of September 13, 1928, and on some other 
occasions.®** 

The traditional doctrine was fully maintained and the Permanent Court 
was consistent in this attitude. Some scholars, as Professor Kelsen, 
Lauterpacht and others, assert that the Court accepted the possibility of an 
international personality of individuals in its Advisory Opinion concerning 
the so-called ‘‘Beamtenabkommen’’ between Poland and the Free City of 
Danzig. The often-quoted paragraph of this opinion states: 


It may be readily admitted that, according to a well established 
principle of international law, the Beamtenabkommen being an inter- 
national agreement, cannot, as such, create direct rights and obliga- 
tions for private individuals. But it cannot be disputed that the very 
object of an international agreement, according to the intention of 
the contracting Parties, may be the adoption by the Parties of some 
definite rules creating individual rights and obligations and enforce- 
able by the national courts.** 


However, this writer cannot share the above-mentioned thesis of those 
writers. It seems that we are not dealing in this case with the recognition 
of the international personality of individuals. International agreement, 
as it so often happens in public law, is here transformed into municipal 
law. We also might speak of a self-executing treaty. The Beamtenab- 


pp. 205 ff. Cf. also E. M. Borchard, ‘‘ Access of Individuals to International Courts,’’ 
24 A.J.I.L. 359 ff. (1930), and Stelio Séfériadés, ‘‘Le probléme de 1’accés des par- 
ticuliers 4 des juridictions internationales,’’ 54 Hague Recueil 5 ff. (1935). 

65 Op. cit. 396. 

66 Mavrommatis case. Cf. P.C.I.J., Ser. A, No. 2, p. 12. 

67 Judgment No. 13, The Factory at Chorzow (claim for indemnity—merits), Ser. A, 
No. 17, pp. 27, 28. Cf. also Hudson, op. cit. 397-399, about ‘‘Espousal of Nationals’ 
Claims.’’ 

68 P.C.I.J., March 3, 1928, Ser. B, No. 15, p. 18. Cf. also M. O. Hudson, op. cit. 
640: ‘*The officials were therefore held to have a right of action in Danzig courts 
against the Polish Railways Administration for the recovery of pecuniary claims based 
upon the Beamtenabkommen.’’ 
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kommen authorizes individuals to claim their rights not before an inter- 
national tribunal, but before national courts, and we should add here that 
the Polish Railways Administration was not to be considered as a foreign 
administration but, for the Danzig territory, as Danzig’s own administra- 
tion under Polish direction and control. 


2. Exceptions 


A number of authors who admit international personality of indi- 
viduals as well as that of states, give as proof of their statements concern- 
ing capacity of individuals for international rights and duties, legal situa- 
tions involving piracy, carriage of contraband, breach of blockade, abuse 
of neutral rights and duties, damaging of submarine cables, slave trade, 
white slavery, espionage, various acts of illegitimate warfare, etc. These 
situations cannot be analyzed here. Nevertheless, in this writer’s opinion, 
individuals appear in these cases as subjects of prosecution and punish- 
ment by the interested state. To persons guilty of violating legitimate 
rights of the state under international law, this law authorizes the state 
to apply the sanctions of its municipal law, notwithstanding the citizenship 
of the indicted individual. The state of the offender is not authorized to 
apply normal consular or diplomatic protection. International provisions 
against pirates (hostes humani generis, according to Roman nomenclature) 
and against all individuals guilty of the criminal activities listed above, 
allow the state which captures the offenders to proceed according to its own 
internal law. Analogous to these cases is the situation of stateless persons 
(apatrides) who are subordinated to the laws of the country of their resi- 
dence. It is true that very often in our time national provisions in this 
field only implement international agreement within the state’s jurisdic- 
tion. 

It can be contended, of course, that in all these cases and in some others 
of this kind, international personality of individuals is involved to a 
greater or lesser extent. Nevertheless, such cases are insufficient proof 
that the practice of international law fails to establish the principle of the 
exclusive international personality of the state. There are, however, other 
cases, usually cited in textbooks, which are indeed true exceptions to the 
general rule of international practice. If these cases were more numerous 
and of permanently validity, they would be able to bring about a change 
in the general rule and, finally, to introduce the individual into interna- 
tional law as its subject with a limited but indisputable personality. 

In order to prove that in international practice individuals have been 
given the personality of substantive international law as well as the 
capacity for claiming their rights before international bodies and organiza- 
tions, writers usually cite the following cases: 

(a) Hague Convention XII of 1907 provided for the creation of an 
International Prize Court, and (in Articles 4 and 5) allowed neutral indi- 
viduals to claim their rights against a foreign state before that Court. 
The individual could be forbidden by his own state to institute a proceed- 
ing, or the state might undertake the proceeding in his place. This con- 
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vention has never been ratified, and has remained merely as an important 
project for the future. In Hudson’s opinion, ‘‘The opening of the pro- 
posed Court to individuals has also had little influence on later develop- 
ments, though it has exercised a certain spell over doctrinal writings.’’ *° 

(b) The Central American Court of Justice was created by the Treaty 
of Washington of December 20, 1907, signed by Costa Rica, Guatemala, 
Honduras, Nicaragua and El Salvador. Individual citizens of one of these 
states were admitted to assert their claims directly before this Court 
against one of the other four signatory states (Article 2, pars. b and c). 
The Court was established for ten years until 1917. It dealt with only five 
eases which were introduced by individuals, and ruled out four of them, 
since the internal remedies had not been exhausted. The fifth case was 
decided against the claim of the private individual. In his appraisal of this 
Court’s achievements, Hudson states that ‘‘in the ten cases with which it 
dealt, it failed to accumulate experience of much significance’’; and that 


None of the five cases in which individuals were parties was a case of 
great practical importance, and the fact that all of them were dis- 
missed or declared to be inadmissible, robs them of any great sig- 
nificance in the development of the court’s jurisprudence.” 


(ec) The Treaty of Versailles of June 28, 1919, in Part VII, ‘‘ Penalties,’’ 
provided in Articles 227-230 for punishment of German war criminals, 
and above all William II, who should have been tried before an interna- 
tional tribunal. The Netherlands refused to deliver the former German 
Emperor to his victors. Analysis of Articles 227 and 228 leads to the 
conclusion that the responsibility of individuals under international law 
was here involved. 

(d) Articles 299-304 of the Versailles Treaty and the corresponding 
articles of the other peace treaties after the first World War established 
Mixed Arbitral Tribunals to deal with claims between nationals of the 
Allied and Associated Powers and nationals of the defeated Central Powers; 
but of greater interest to us are the claims, dealt with by the tribunals, of 
individual citizens of the victorious Powers against the respective govern- 
ments of the defeated states. Individuals on the one hand and official 
agents of the respective foreign governments on the other hand were 
parties in disputes before these international tribunals. The tribunals were 
active for about ten years, until 1930-31, and the decisions, which include 
all categories of claims, have been published in ten volumes.” 

Several outstanding writers question the international character of these 
tribunals. Anzilotti and Makowski, for example, consider them merely 
to be common tribunals of the states concerned rather than international 
bodies. It is difficult to share this point of view, because we customarily 

69 Op. cit. 75. 

70 M. O. Hudson, International Tribunals (Washington, 1944), p. 24; also op. cit. 70. 
Cf. also Antonio SAénchez de Bustamante y Sirvén, Droit international public (Paris, 
1934), Vol. I, pp. 217, 220. 

71 Recueil des Décisions des Tribunaux Arbitraux Mixtes institués par les Traités de 
Paix (Paris, 1922-1930). 
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speak in doctrine only of national tribunals and international tribunals 
created jointly by two or more states. Being common means being inter- 
national. The competence and organization of these tribunals are based 
not upon national law of the signatory Powers, but upon a concluded 
treaty, which is international law. If we admit Anzilotti’s and Makowski’s 
arguments, we should accept the existence of a division not into national 
and international law, but into national, international and the common law 
of the states involved.** This idea is not consistent with our present con- 
ceptions of international law and constitutes rather an element of con- 
fusion. 

Redslob also denies the international character of these tribunals. He 
asserts that the tribunal itself was not an organ of the law of nations, but 
was analogous to a river commission (commission fluviale), and he con- 
tinues: ‘‘. . . As a matter of fact, these States created the tribunal by 
two parallel acts of their public power, by two corresponding laws; in 
short, it was an internal tribunal.’’ This opinion is a very original one, 
since it recognizes mixed arbitral tribunals as national tribunals. Redslob, 
at least, does not support the idea of a common tribunal as opposed to an 
international tribunal, as is clear from his affirmation that 


What might be misleading, was the tribunal’s international appear- 
ance, because it was a common body of two States, it was constituted 
jointly by them, and it pronounced the law in their collective name.”* 


Here, it is believed, the excellent scholar seems to contradict himself and, 
while pointing out juridical elements of the tribunal’s constitution, rather 
proves than denies its international structure and character. 

(e) The Versailles Treaty, in Part XIII, ‘‘Labor,’’ and the correspond- 
ing articles of the other peace treaties, created the International Labor 
Organization, which exists today on the basis of its ‘‘Constitution’’ (Mon- 
treal, October 9, 1946). The General Conference of Representatives of 
the Members was composed from the very beginning of four representa- 
tives of each of the Member States, of whom two had to be government 
delegates and the two others had to represent, respectively, the employers 
and the employees of each of the Members (Article 389 (1) of the treaty). 
This system continues to work today (Article 3 (1) of the Constitution). 
**Every delegate shall be entitled to vote individually on all matters which 
are taken into consideration by the Conference.’’ (Article 4 of the Consti- 
tution.) In procedural matters requiring only a decision by a simple 
majority of votes cast by the delegates present, if some delegates of the 
governments are absent when votes are cast, delegates of private persons 
may overrule the proposals of governments. This would be more difficult 


72 Anzilotti, op. and loc. cit.; Julian Makowski, Prawo Narodéw (Law of Nations) 
(Warsaw, 1930), Vol. I, and Podrecznik prawa miedzynarodowego (Textbook of Inter- 
national Law) (Warsaw, 1948). Let us remember here, that in case of tribunals or 
administrative bodies created by two or more states under a regime of condominium 
(co-imperium), not international law, but municipal law of the administered territory is 
applied by those judicial or administrative authorities of the country. 

78 Op. cit. 71, 72. 
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in voting for recommendations or conventions for ratification of Members, 
because in these cases a majority of two thirds of the votes cast by delegates 
present is necessary. In any case, delegates of employers and of employees 
representing private persons and private interests may oppose in meetings 
and discussions the opinions of governments, even of theirown. They may 
vote for recommendations against their own governments, thus by this 
action, taking the part of foreign governments. However, the question of 
their loyalty toward their state would not be legally involved. 

It is true that these representatives of private persons and associations 
are nominated by their governments (Article 3, paragraph 5 of the Consti- 
tution), but once nominated, they proceed on an equal footing with the 
government delegates. 

The literature of international law tends to overlook this special type of 
international personality within the framework of the International Labor 
Organization. However, this legal phenomenon is all the more interesting, 
since the ILO continues to work, and plays an important role in present 
international relations. 

(f) The German-Polish Upper Silesian Convention (also called Geneva 
Convention) of May 15, 1922, under the provisions of which individuals 
acquired international personality to an extent unknown in the history of 
the law of nations, will be considered in the third part of this article. Some 
writers contend that after the first World War international personality 
was conferred upon individuals, according to the provisions for the interna- 
tional protection of minorities contained in the Treaties of Peace with 
Austria, Hungary, Bulgaria, and Turkey, in special treaties with Poland, 
Czechoslovakia, Yugoslavia, Rumania and Greece, and in Declarations 
before the League of Nations which were binding on Albania, Finland, 
Estonia, Latvia, and Lithuania. However, most jurists do not share this 
opinion, since minorities were not endowed with procedural capacity before 
the Council of the League of Nations, and their complaints were treated 
as mere information. The situation of minorities was quite different in 
Upper Silesia. 

(g) Many writers express the opinion that several provisions of the 
United Nations Charter establish the position of individuals as subjects of 
international law. They refer to the Preamble, to Article 1 (3) (purposes 
of the United Nations), Article 73, Article 76 (b) and (c), and Article 87 
(b). They stress particularly the importance in this matter of Article 55 
(ec) in connection with Article 56. Let us remember the wording of these 
provisions : 

ARTICLE 55 
. . the United Nations shall promote: . . . (c) universal respect for, 
and observance of, human rights and fundamental freedoms for all 
without distinction as to race, sex, language, or religion. 


ARTICLE 56 


All Members pledge themselves to take joint and separate action in 
co-operation with the Organization for the achievement of the pur- 
poses set forth in Article 55. 
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However, these provisions bear directly upon the Member States of 
the United Nations, and upon the individual only through these Member 
States. The Members of the United Nations are the subjects of these 
provisions, and thus human rights and fundamental freedoms are an ob- 
ject of these international stipulations. The individual is not endowed 
with any capacity for direct claims before an international body of his 
rights protected by the Charter, although this capacity is touched upon 
in Article 87: 


The General Assembly and, under its authority, the Trusteeship Coun- 
cil, in carrying out their functions, may: 

(b) accept petitions and examine them in consultation with the ad- 
ministering authority ; 


The legal situation of individuals in respect to the above-mentioned pro- 
visions of the United Nations Charter might be compared to that of the 
minorities protected by the Minorities Treaties. However, the rights of 
the minorities were worded in a much more detailed manner. The legal 
and practical sanctions provided for in Article 12 of the Minorities Treaties 
and in other international agreements in this field involving the Council 
of the League of Nations, and even the Permanent Court of International 
Justice, were, juridically speaking, more efficient than the sanctions of 
the United Nations Charter could be if we take into consideration its Article 
2 (7). It is important not to forget, of course, that the provisions concern- 
ing the international protection of minorities were limited only to a com- 
paratively few countries and that they did not confer international 
personality upon individuals. 

It is recognized that the above-quoted provisions of the United Nations 
Charter constitute a very important basis for possible future development 
of the position of individuals as international persons, but this position is 
not yet established today. This writer agrees, with some reservation, with 
Professor Lauterpacht’s statement: 


As a result of the Charter of the United Nations—as well as of other 
changes in international law—the individual has acquired a status 
and a stature which have transformed him from an object of interna- 
tional compassion into a subject of international rights. For in so 
far as international law is embodied in the Charter, and elsewhere 
recognizes fundamental rights of the individual independent of the 
law of the State, to that extent it constitutes the individual a subject 
of the law of nations.” 


The extent to which international law recognizes individuals as its subjects 
is at the present moment very restricted, and the United Nations Charter 
does not contribute to its enlargement. 

The Universal Human Rights Declaration of December 10, 1948, does 
not contain any measures for implementation of its provisions, nor does 
it authorize the individual to claim directly international sanctions for 

74 International Law and Human Rights, op. cit. 4; see also Leland M. Goodrich 


and Edvard Hambro, Charter of the United Nations (Boston, 1949), pp. 96, 97, 322- 
324. 
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in voting for recommendations or conventions for ratification of Members, 
because in these cases a majority of two thirds of the votes cast by delegates 
present is necessary. In any case, delegates of employers and of employees 
representing private persons and private interests may oppose in meetings 
and discussions the opinions of governments, even of their own. They may 
vote for recommendations against their own governments, thus by this 
action, taking the part of foreign governments. However, the question of 
their loyalty toward their state would not be legally involved. 

It is true that these representatives of private persons and associations 
are nominated by their governments (Article 3, paragraph 5 of the Consti 
tution), but once nominated, they proceed on an equal footing with th: 
government delegates. 

The literature of international law tends to overlook this special type of 
international personality within the framework of the International Labor 
Organization. However, this legal phenomenon is all the more interesting 
since the ILO continues to work, and plays an important role in present 
international relations. 

(f) The German-Polish Upper Silesian Convention (also called Geneva 
Convention) of May 15, 1922, under the provisions of which individuals 
acquired international personality to an extent unknown in the history of 
the law of nations, will be considered in the third part of this article. Som 
writers contend that after the first World War international personality 
was conferred upon individuals, according to the provisions for the interna 
tional protection of minorities contained in the Treaties of Peace with 
Austria, Hungary, Bulgaria, and Turkey, in special treaties with Poland 
Czechoslovakia, Yugoslavia, Rumania and Greece, and in Declarations 
before the League of Nations which were binding on Albania, Finland, 
Estonia, Latvia, and Lithuania. However, most jurists do not share this 
opinion, since minorities were not endowed with procedural capacity befor 
the Council of the League of Nations, and their complaints were treated 
as mere information. The situation of minorities was quite different in 
Upper Silesia. 

(g) Many writers express the opinion that several provisions of the 
United Nations Charter establish the position of individuals as subjects o! 
international law. They refer to the Preamble, to Article 1 (3) (purposes 
of the United Nations), Article 73, Article 76 (b) and (c), and Article 87 
(b). They stress particularly the importance in this matter of Article 59 
(c) in connection with Article 56. Let us remember the wording of thes 
provisions : 


ARTICLE 55 


the United Nations shall promote: . . . (¢) universal respect for 

and observance of, human rights and fundamental freedoms for al! 
without distinction as to race, sex, language, or religion. 


ARTICLE 56 


All Members pledge themselves to take joint and separate action 10 
co-operation with the Organization for the achievement of tbe pur- 
poses set forth in Article 55. 


in 
ur- 
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However, these provisions bear directly upon the Member States of 
the United Nations, and upon the individual only through these Member 
States. The Members of the United Nations are the subjects of these 
provisions, and thus human rights and fundamental freedoms are an ob- 
ject of these international stipulations. The individual is not endowed 
with any capacity for direct claims before an international body of his 
rights protected by the Charter, although this capacity is touched upon 
in Article 87: 


The General Assembly and, under its authority, the Trusteeship Coun- 
cil, in carrying out their functions, may: 

(b) accept petitions and examine them in consultation with the ad- 
ministering authority ; 


The legal situation of individuals in respect to the above-mentioned pro- 
visions of the United Nations Charter might be compared to that of the 
minorities protected by the Minorities Treaties. However, the rights of 
the minorities were worded in a much more detailed manner. The legal 
and practical sanctions provided for in Article 12 of the Minorities Treaties 
and in other international agreements in this field invoiving the Council 
of the League of Nations, and even the Permanent Court of International 
Justice, were, juridically speaking, more efficient than the sanctions of 
the United Nations Charter could be if we take into consideration its Article 
2 (7). It is important not to forget, of course, that the provisions concern- 
ing the international! protection of minorities were limited only to a com- 
paratively few countries and that they did not confer international 
personality upon individuals. 

It is recognized that the above-quoted provisions of the United Nations 
Charter constitute a very important basis for possible future development 
of the position of individuals as international persons, but this position is 
not yet established today. This writer agrees, with some reservation, with 
Professor Lauterpacht’s statement: 


As a result of the Charter of the United Nations—as well as of other 
changes in international law—the individual has acquired a status 
and a stature which have transformed him from an object of interna- 
tional compassion into a subject of international rights. For in so 
far as international law is embodied in the Charter, and elsewhere 
recognizes fundamental rights of the individual independent of the 
law of the State, to that extent it constitutes the individual a subject 
of the law of nations.** 


The extent to which international law recognizes individuals as its subjects 
is at the present moment very restricted, and the United Nations Charter 
does not contribute to its enlargement. 

The Universal Human Rights Declaration of December 10, 1948, does 
hot contain any measures for implementation of its provisions, nor does 
it authorize the individual to claim directly international sanctions for 


International Law and Human Rights, op. cit. 4; see also Leland M. Goodrich 


and Edvard Hambro, Charter of the United Nations (Boston, 1949), pp. 96, 97, 322- 
324, 
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violation of the Declaration. Unfortunately, the Declaration dees not con- 
stitute an international instrument legally binding on the Members of the 
United Nations, however great may be the international prestige and 
moral value of the Declaration.” 

(h) The responsibility of individuals under the international law of war 
fare, outlined formerly in theoretical works and also in treaties and 
judgments (e.g., Article 3 of the Treaty of Washington of February 6, 
1922, concerning submarine warfare), was firmly established in the London 
Agreement of August 8, 1945. This agreement, concluded by Great Britain, 
the United States, France and the U.S.S.R., to which nineteen other states 
adhered, established a tribunal for the trial of war criminals whose offenses 
had no particular geographical location. The well-known Charter annexed 
to the Agreement defined the constitution, jurisdiction and functions of the 
Tribunal as well as principles of international law which the Tribunal had 
to apply. Three categories of crimes for which individuals may be tried 
are mentioned in the Charter: (a) crimes against peace; (b) war crimes; 
(ec) erimes against humanity. The Tribunal in Niirnberg, after a fair trial 
of the persons indicted, published its Judgment on September 30-October 
1, 1946. 

The problem of individuals as subjects of international law was carefull) 
considered by the Tribunal. Let us quote only the following excerpt: 


It was submitted that international law is concerned with the 
actions of sovereign States, and provides no punishment for individu 
als; and further, that where the act in question is an act of State, 
those who carry it out are not personally responsible but are protected 
by the doctrine of the sovereignty of the State. In the opinion of the 
Tribunal, both these submissions must be rejected. That international 
law imposes duties and liabilities upon individuals as well as upon 
States has long been recognized. . . 


The Judgment refers to Articles 7 and 8 of the Charter of the Tribunal, 
and stresses the superiority of international law, in connection with inter- 
national duties of individuals, to national law: 


On the other hand the very essence of the Charter is that indi- 
viduals have international duties which transcend the national obliga- 
tions of obedience imposed by the individual State. He who violates 
the laws of war cannot obtain immunity while acting in pursuance 
of the authority of the State if the State in authorizing action moves 
outside its competence under international law.” 


We cannot embark here upon deeper analysis of this Judgment and of 
the international problems which would be involved. The literature is 
abundant. Two facts of permanent value to the theory and practice of 
international law emerge: First, that those principles of the international 
responsibility of individuals were established by four great Powers, and 


75 See, however, in this matter the important observations of Quincy Wright, ‘‘ The 
Fujii Case,’’ 45 A.J.I.L. 62 ff., 69 (1951). 

76 Cf. Nazi Conspiracy and Aggression, Opinion and Judgment (U. S. Government 
Printing Office, Washington, 1947), Ch. IV: Violation of International Treaties. Quo 
tations from pp. 52, 53. 
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subsequently by other states; secondly, that the main representatives of the 
two opposed ideological, social, economic and political blocs, into which the 
present world is divided, agreed to these principles. To this should be 
added the Resolution adopted by the General Assembly of the United 
Nations on December 11, 1946, on the initiative of the representation of the 
United States, in which the General Assembly : 


Taking note of the Charter of the Niirnberg Tribunal of 8th 
August 1945 for the prosecution and punishment of the major war 
criminals: (1) Reaffirms the principles of international law recognized 
by the Charter of the Niirnberg Tribunal [of 8th August 1945] and 
the Judgement of the Tribunal. 


Thus the principle of the international responsibility of individuals was 
proclaimed by the General Assembly which solemnly confirmed the reasons 
of the Judgment. 

This principle cannot be weakened by opinions of Soviet jurists who, 
in the last few years, defending by artificial arguments the principle of 
the sovereignty of states, have tried to deny the international character of 
the Niirnberg Tribunal and to present it as a common tribunal of the 
victorious Powers which occupied Germany.’ They tend to forget that 
the Tribunal was created on behalf of the United Nations, and did not 
have to apply either German municipal law or the national law of the 
victors, but general international customary and conventional law, and 
particularly the provisions of the Charter of August 8, 1945.7" 

There is another group of jurists who interest us less here and who, 
though not entering into discussion of the Tribunal’s international char- 
acter or of the personality of individuals, are critical of the legal founda- 
tions of the Charter of August 8, 1945, and of the Judgment.*® We need 
not analyze their arguments here. 


7 The Soviet standpoint before and during the Niirnberg Trial was presented by 
A. N. Trainin in his book, Hitlerite Responsibility under Criminal Law (London, 1945 
See also studies of the Soviet writers in this field (D. B. Levin, A. N. Trainin, W. N 
Durdenevskii), cited in the above-mentioned Soviet textbook of international law 
(Polish ed.), p. 637. During the first two years after the war, these authors did not 
contest the responsibility of individuals under international law, as it was defined and 
established in Niirnberg. The authors of the textbook stress the international char 
acter of the Tribunal (p. 642). 

78 Cf. also Kelsen, The Communist Theory of Law (New York, 1945), pp. 177-179. 
Georg Schwarzenberger, starting from a different point of view, writes: ‘‘Until the 
position of the individual as bearer of rights and duties under international law is 
very much more firmly established than it is at present, it appears less artificial to 
conceive jurisdiction regarding war crimes and similar cases as an exceptional extension 
of State jurisdiction than to elevate these rather disreputable objects of international 
law to the rank of international persons.’’ International Law (New York, 1950), p. 
79. 

79 Cf., e.g., Viscount Maugham, formerly Chancellor of Great Britain, U.N.O. and 
War Crimes, with a postscript by Lord Hankey (London, 1951). See also Dr. Hans 
Ehard, Minister-President of Bavaria, ‘‘The Niirnberg Trial against the Major War 
Criminals and International Law,’’ 43 A.J.I.L. 223 ff. (1949). The author, expressing 
the point of view of influential German lawyers and of official circles of West Germany, 
states openly, on p. 241, that ‘‘. . . the Charter and the trial have proceeded beyond 
international law as in force and have applied new law retroactively.’ 
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III. THe INTERNATIONAL PERSONALITY OF INDIVIDUALS IN THE 
Upper SILESIAN CONVENTION 


1. Principal Allied Powers and the Convention 


Several important innovations in the field of international law wer: 
introduced into this convention as true international experiments, apart 
from the initiative of the two contracting parties. These innovations wer 
instituted by the Council of the League of Nations, acting on behalf of the 
international community organized within the League, and were applied 
by the ‘‘Big Four’’ Allied Powers. The convention was framed as a 
bilateral agreement concluded and signed by Poland and Germany; but 
in fact the four Powers not only imposed on both states the obligation 
to conclude the convention, but also prescribed its content in detail.* 
This was done by the Decision of the Conference of Ambassadors, taken 
in Paris on October 20, 1921, in pursuance of Article 88 of the Treaty 
of Versailles, and on behalf of the British Empire, France, Italy and Japan 
The Decision was based on the resolution of the Council of the League of 
Nations of October 12, 1921.5. The Ambassadors acted as an arbitral politi 
eal body (a peculiar case of so-called political arbitration), though not at 
the request of the states concerned. Their pressure upon the Polish and 
German governments was obvious; both governments proceeded under the 
compulsion of the Big Four. 

The President of the Conference, Briand, in his letter sending a copy 
of the Decision to the governments of Poland and Germany, declared that: 


The Allied Powers consider their decision as constituting one entirety, 
and they are firmly decided to enforce the observance of all parts of 
the decision. (. .. Les Puissances Alliées considérent que leur dé 
cision constitue un tout dont elles sont fermement résolues a faire 
observer les différentes parties.) ** 

Article II of the Decision provides in the first paragraph that the 
German and Polish governments will conclude, as early as possible, and 
in accordance with the last paragraph of Article 92 of the Treaty of 
Peace, a convention to give effect to the provisions which follow. These 
provisions concerning various subjects are outlined in detail. Of special 
interest is section K entitled ‘‘Rights of Nationality and Domicile and 
Protection of Minorities in Upper Silesia.”’ The fifth paragraph of the 
section provides that the Treaty with regard to the Protection of Minorities 
concluded on June 28, 1919, between the United States of America, the 
British Empire, France, Italy and Japan on the one part, and Poland on 


80 See, on this, Quincey Wright, ‘‘The End of a Period of Transition,’’ loc. cit. 612 

81 The Conference of Ambassadors was then composed of Lord Harding of Penshurst 
(British Empire), Jules Cambon (France), Bonin (Italy) and Ishii (Japan), and 
presided over by Aristide Briand, the French Foreign Minister. 

82 English text of the Decision in League of Nations Doc. II. A. 16923/14742; als: 
in Kaeckenbeeck’s book. It was published in the Polish Dziennik Ustaw (Journal of 
Laws) and in the German Reichsgesetzblatt in French original and in Polish and Ger 


man translations, respectively. 
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the other part, shall be applicable to those parts of Upper Silesia defi- 
nitely recognized as part of Poland, and that the principles of equity and 
the maintenance of economic life in Upper Silesia demand that the German 
Government should be bound to accept, at least for the transitional period 
of 15 years, stipulations corresponding to Articles 1, 2, 7, 8, 9 (paragraphs 
1 and 2), 10, 11 and 12 of the said treaty, as regards those parts of Upper 
Silesia definitely recognized as part of Germany. It provides further 


The provisions of the agreement to be concluded between the German 
and Polish Governments in order to put into force the above men- 
tioned principles, constitute obligations of international concern for 
Germany and Poland, and shall be placed under the guarantee of the 
League of Nations in the same way as the provisions of the Treaty of 
June 28th 1919. 


After having outlined the rights of the minorities to address petitions to 


e Council of the League of Nations through the medium of their states, 


the Decision of the Conference of Ambassadors orders: 


The following bodies shall be constituted to supervise the carrying 
out of these measures: 

1. An Upper Silesian Mixed Commission, consisting of two Germans 
and two Poles, from Upper Silesia, and of a President, of another 
nationality, appointed by the Council of the League of Nations; 

2. An Arbitral Tribunal, entrusted with the duty of settling any 
private disputes which might result from the application of the Con- 
vention referred to above. This Tribunal shall be composed of one 
arbitrator appointed by the German Government, and one arbitrator 
appointed by the Polish Government. The Council of the League of 
Nations shall be requested to appoint the President of this Tribunal. 


The Allied Powers kept close watch over the implementation of their 
Decision. They did not fail to include in Article IIT of the Decision the 
following provision : 

The Convention provided for by Article II above, shall be con- 
cluded between a German and a Polish plenipotentiary under the 
presidency of a person, appointed by the Council of the League of 
Nations, that person having a casting vote in case the parties fail to 
agree. 

Thus Mr. Felix Calonder, former President of the Swiss Confederation, 
was President of the Polish-German Conference at Geneva to draft the 
‘convention, and Mr. Georges Kaeckenbeeck, from the Secretariat of the 
League of Nations, was chairman of the drafting committee. Both emi- 
nent jurists were later appointed by the Council of the League to serve 
in Upper Silesia for a period of fifteen years: Mr. Calonder was President 
of the Mixed Commission and Mr. Kaeckenbeeck served as President of the 
Arbitral Tribunal. 

All these facts are recited to show that the Upper Silesian experiment 
was not a set of rules of a particular international law, but an experiment 
of the League of Nations initiated by the Allied Great Powers and en- 
forced by them. 
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2. The Individual as a Contending Party before the Arbitral Tribunal 
Article 5 of the convention provides that 


The question as to whether or to what extent an indemnity for the 
abolition or diminution of vested rights must be paid by the State, 
will be settled directly by the Arbitral Tribunal on the complaint of 
the person enjoying the right.** 

The question as to whether a citizen can sue his own state before an 
arbitral tribunal, on the basis of Article 5 of the convention, arose in 
the case of Steiner and Gross v. Poland in 1927, and was answered affirma- 
tively by the Tribunal in its decision of March 30, 1929. This precedent 
determined the extent of the Tribunal’s jurisdiction with regard to the 
protection of rights acquired prior to the transfer of sovereignty. The 
Tribunal stated that it was not proper to introduce in Articles 4 and 5 of 
the convention the rule that under international law citizens might not 
bring an action in an international court against their own country. The 
relevant provisions of the convention ‘‘created a special contractual law 
as between the parties, and in that respect they overrode the general law 
as far as the parties were concerned.’’** Here it should be added that, 
in fact, not the parties to the convention, but the Allied Powers, through 
the parties’ medium, overrode the general rule of international law. 

The Rules of Procedure of the Tribunal of March 9, 1923 (published 
with all further amendments in both Polish and German Journals of 
Laws), make in Articles 16-24 no distinction whatsoever between the 
representatives of the governments and the private persons as parties in 
the dispute. A private individual enjoys full equality with the govern- 
ments before the Tribunal, and can sue at will his own state before this 
international body. Full international procedural capacity was conferred 
here upon individuals under the auspices of the League of Nations. 


3. The Individual in the Upper Silesian Protection of Minorities 


In contradistinction to the general system of international protection of 
minorities introduced in Central, Northeast and Southeast Europe after 
the first World War, the Upper Silesian minorities could address their 
petitions directly to the Council of the League of Nations. The convention 
provided in Article 147 that the Council of the League was competent 
to pronounce on all individual or collective petitions relating to the pro 


83 French is the original text of the convention. English translation in League of 
Nations Documents and in Kaeckenbeeck’s book. We quote from Professor Kaecken 
beeck’s translation. 

84 Kaeckenbeeck, op. cit. 52-54. Cf. Arbitral Tribunal Decisions, Vol. 1, p. 2 ff., im 
the Zbior Urzedowy Orzeczefi Trybunalu Rozjemezego dla Gérnego Slaska, in Polish, 
or in the Sammlung von Entscheidungen des Schiedsgerichtes fiir Oberschlesien, in 
German (Berlin, de Gruyter, 7 volumes, containing 127 decisions). The case of Steiner 
and Gross v. Poland was reprinted also in Annual Digest and Reports of Public Inter 
national Law (London) 1927-1928, Case No. 188. Cf. also Kaeckenbeeck, ‘‘The Pro 
tection of Vested Rights in International Law,’’ 17 British Year Book of International 
Law 2 ff. (1936). 
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visions on protection of minorities, and directly addressed to it by members 
of a minority: 


When the Council forwards these petitions to the Government of the 
State in whose territory the petitioners are domiciled, this Government 
shall return them with or without observations to the Council for 
examination. 


The provision of Article 147 caused much trouble to the Council, because 
this high organ of the League of Nations was often called upon to examine 
questions of minor importance, and it lacked authority to send the petitions 
first to the Minorities Committee of the Council, which functioned for cases 
under general minorities protection.*® Nevertheless the minorities ac- 
quired international personality in this procedure only to a very limited 
extent. It is true that they were allowed to enter into direct contact with 
the Council of the League, and that their character as petitioners was recog- 
nized, while under the general provisions for the protection of minorities, 
the minorities were considered as mere informants. But the Upper 
Silesian minorities, acting according to Article 147 of the convention, were 
not allowed to proceed before the Council. A petition was a matter of 
discussion between the members of the Council who decided to sponsor 
such petition, on one hand, and the representative of the state against 
which the petition was directed, on the other hand. The Council finally 
had to decide as to the solution to apply. 

Quite different was the petitioner’s legal status in the local Upper Si- 
lesian procedure in international protection of minorities. The latter pro- 
cedure was provided in Articles 148-157 of the convention. Excerpts of 
these provisions, relative to the subject of the present article, read: 


ARTICLE 148 


In order to ensure that petitions emanating from members of a 
minority and relating to the interpretation or application of the pro- 
visions of the present Part should receive uniform and equitable treat- 
ment from the administrative authorities in each of the two parts of 
the plebiscite territory, each of the two Governments shall establish 
a Minorities Office in its part of the plebiscite territory. 


ARTICLE 149 


As regards the application and interpretation of the provisions of 
the present Part by the administrative authorities who receive orders 
from higher authorities, members of a minority may submit a petition 
to the Minorities Office of their State for examination, in conformity 
with the following provisions. In accordance with the special stipula- 
tions contained in the following articles, the Minorities Office shall 
then forward these petitions to the President of the Mixed Commission 
for his opinion. If the petitioners are not satisfied with the action 


85 We cannot enter into the merits of these regulations, based upon numerous resolu- 
tions of the Council of the League. See Société des Nations, Protection des minorités 
de langue, de race ou de religion par la S.d.N. (Genéve, 1931), where all texts pertain- 
ing to this matter are published. In connection with Art. 147, cf. 1 Hyde, op. cit. 39. 
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taken in the matter by the administrative authorities, they may appeal 
to the Council of the League of Nations. 


ARTICLE 152 
1. In all the cases provided for in Articles 150 and 151, if the 
Minorities Office does not succeed in giving satisfaction to the peti- 
tioners, it shall forward the petition with its observations to the Presi- 
dent of the Mixed Commission. 
2. Each Minorities Office shall represent the authorities of its 


country in relations with the President of the Mixed Commission. 


If the competent national authority did not accept the opinion of the 
President favorable to the petitioner, the latter could appeal to the League 
of Nations, sending his appeal through the intermediary of the respective 
Minorities Office (Article 157). This appeal, provided for in Article 149, 
had a legal character similar to the direct petition to the Council of the 
League on the basis of Article 147, mentioned above. 

We have seen that the Minorities Office first had to proceed as a mediator 
between the petitioner and the authorities of the country involved. In 
ease of failure, the Minorities Office had to present the petition to the 
President of the Mixed Commission within 20 days after it was received or, 
after 1929, within 45 days. At the moment of forwarding the petition 
to the President, the Minorities Office changed its character from that of a 
mediator to that of representative of the authorities of its country. The 
convention provided that ‘‘The President shall give the petitioners and the 
Minorities Office opportunity to submit their observations verbally or in 
writing’’ (Art. 153, par. 1), but it did not mention hearings in which 
both the representative of the Minorities Office and the petitioner could 
appear as equal subjects of the trial. However, according to Article 596 
of the convention, the Mixed Commission and the Arbitral Tribunal had 
to establish their rules of procedure in which they had to take into account 
the respective provisions of the convention. 

The rules of procedure of the Mixed Commission were drafted by Presi- 
dent Calonder and published on December 5, 1922.°%° Part II is entitled 
‘*Procedure before the President of the Mixed Commission in matters of 
the protection of minorities’’ (Arts. 38-48). Part II refers also to a series 
of articles of Part I, which deals with the Commission as an arbitral bod) 
for other matters apart from minorities. In this way, according to Article 
22 of the rules of procedure, hearings were instituted. President Calonder, 
in his introduction to the ‘‘Official Series of Opinions,’’ clearly explains 
this legal point: 


In this procedure the petitioner is granted the legal status of 
a litigant party. His adversary is the director of the Minorities Office 
who represents the authorities. In each case a procedure in writing 
takes place and, as a rule, hearings. Both parties may present pro- 
posals concerning the weighing of evidence and may give all proof 


86 Polish Dziennik Ustaw No. 19, pos. 128, 1923, German Reichsgesetzblatt II. 1923, 
63. 


556 
lf 
Ge 
Re 


1956 | INTERNATIONAL PERSONALITY OF INDIVIDUALS 557 


which they deem useful. The President may consider the evidence 

ex officio. As a rule, he is not bound by the proposals of the parties.*’ 
The President of the Mixed Commission affirmed the recognition of 
individuals as subjects of international law. Thus, during the period 
1922-1937, private persons on the one hand, and representatives of the 
Polish or German governments on the other hand, proceeded as equal 


parties before an international commission. The President was fully aware 


of the exceptional character of this legal situation. In his farewell speech 
at the closing session of the Commission on July 15, 1937, he emphasized 
that the procedure under Articles 149 and following of the convention was 
analogous to a civil procedure, and that the protection of minorities with 


which he had to deal ‘‘ was a completely new one, unique of its kind 
In 2,283 cases individuals proceeded as subjects of international law be- 
fore the President of the Upper Silesian Mixed Commission. 

Let us remember now what that most competent expert, Mr. de Azcarate, 
for a long time Director of the Minorities Questions Section of the League 
of Nations, writes about the Upper Silesian procedure in minorities ques- 


tions: 


On the basis of the provisions of the Convention, the President of 
the Mixed Commission established, as preliminary to the statement 
of his ‘‘Opinions,’’ a procedure somewhat resembling a judicial one, 
in which the petitioner (i.e. the minority) and the Minorities Office 
representing the government, assumed the character of two contending 
parties in a judicial trial . . 


The judicial procedure established by the President of the Mixed 
Commission was an entirely inflexible one; with an integrity, devotion 
and impartiality which cannot be too greatly admired, and which 
earned universal respect, he strictly carried out the mission of a judge, 
but never that of a friendly mediator. 


Azearate stresses the importance of the Upper Silesian experiment to 
the future: 


I have felt it necessary to give these details, as Upper Silesia consti- 
tutes the only precedent for a system to which recourse may con- 
ceivably be had in the future when dealing with political difficulties 
created by existence of national minorities or other problems of a simi- 
lar nature. Its outstanding feature consists in the despatch to the 
territory in question of an international agent, entrusted with the 
task of settling the difficulties on the spot. If a system of this kind 


8? Urzedowy Zbiér Pogladéw Prezydenta GérnoSslaskiej] Komisji Mieszanej (Cieszyn, 
1937) (Official Collection of Opinions of the President of the Upper Silesian Mixed 
Commission), and in Amtliche Sammlung der Stellungnahmen des Priisidenten der 
Gemischten Kommission fiir Oberschlesien (Berlin, 1937, de Gruyter). The collection 
contains 127 Opinions of President Calonder in minority disputes. 

‘8 League of Nations, Archives of the Mixed Commission for Upper Silesia. Cf. 
Reports on 2,283 petitions received by the President, according to Art. 149 of the 


convention, in 8 mimeographed volumes. Calonder’s speech is also in Kaeckenbeeck’s 
book at pp. 844-853. 
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should ever be employed, nothing is more likely to contribute to its 
success than a careful and objective analysis of the first experiment 
carried out in Upper Silesia, of which I have given a rapid and super- 
ficial summary in the preceding pages.*® 
The rules of procedure established by the President of the Mixed Com- 
mission were the last link in the hierarchy of international norms which 
created international personality of individuals in Upper Silesia. The 
way leads from Article 88 of the Versailles Treaty, through the Decision 
of the Conference of Ambassadors which was based upon the resolution 
of the Council of the League of Nations, and on through the Geneva 
Convention and its Article 596 authorizing the President to establish the 
rules of procedure of the Commission. 


1V. APPRAISAL OF THE PERSONALITY OF INDIVIDUALS IN THE PRACTICE OF 
INTERNATIONAL 


If we consider the practice of international law today, we see that 
almost none of the legal provisions, which were analyzed above and which 
established the international personality of individuals, are in effect 
We may say that individuals are, to an unusual extent, granted the rights 
and duties of a subject of international law by the Constitution of the 
International Labor Organization. And that is all. In practice, the 
traditional concept of international law reigns decisively in spite of all the 
opinions and hopes expressed by theorists before and following the last 
World War. Neither the Treaties of Peace concluded with the former 
satellites of Germany in Paris on February 10, 1947, nor the Treaty of 
Peace between forty-eight countries and Japan concluded in San Francisco 
on September 8, 1951, provide for the right of the individual to claim 
his human rights before an international court or other international 
body. Marcel Sibert is therefore correct when he speaks of the ‘‘Repug- 
nance of the practice of international law to making an individual a 
subject of international law.’’ (Répugnance du droit positif a faire di 
l’individu un sujet de droit.) °* The United States is particularly sensitive 
on this point. In the Treaty of Versailles the United States made several 
reservations (in Article 299) with respect to the competence of the Mixed 
Arbitral Tribunals. At the time of replacing the Treaty of Versailles, 
which she did not ratify, by the Treaty of Peace with Germany in Berlin 


89 Pablo de Azearate, The League of Nations and National Minorities (Washington, 
Carnegie Endowment for International Peace, 1945), pp. 154, 155, 157. ’ 

90 The Upper Silesian Geneva Convention, when published in the official Journals ot 
Laws of Poland and Germany, became a self-executing treaty; individuals were author 
ized to base their petitions or lawsuits directly on its provisions. If, however, the 
individual’s action was brought before an administrative or judicial organ of his own 
country, he did not appear as an ihternational person. He acquired this character when 
proceeding before the Arbitral Tribunal or before the President of the Mixed Com 
mission. This difference makes the division between the individual’s legal position 
under international law, according to the Upper Silesian Convention, and his position 
based upon the ‘‘ Beamtenabkommen,’’ where the persons interested could proceed only 
before their national courts. 91 Op. cit. 430-432. 
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on August 25, 1921, the United States substituted for the Mixed Arbitral 
Tribunal a Mixed Claims Commission before which individuals were not 
allowed to proceed.** Hudson writes on this score that claims are easily 
trumped up, and that most states would probably be unwilling to be com- 
pelled to defend any claim which might be advanced by individuals, even 
though severe limits were placed on the international jurisdiction. He 
stresses that: 
Some States, e.g., the United States of America, have not been willing 
to be required to defend against the claims of aliens generally before 
their own national claims courts; their assumption of an obligation 
to permit claims to be made against them by individual aliens in an 
international tribunal, is even more difficult to envisage.®* 


If that is so, how impossible it would be to imagine, under the present state 
of international relations, an agreement of states concluded without any 
external pressure or compulsion, granting individuals the right to proceed 


before international bodies against their own states. 

These developments lead us to answer the question concerning the good 
or bad effects of the system tried by the League of Nations and the Allied 
Powers in Upper Silesia. In the writer’s opinion, this experiment yielded 
negative results. It served as a school for promoting disloyalty of indi- 
viduals toward their own states. In the field of the protection of minorities 
this system was abused for political purposes. On the other hand, a 
citizen denouncing his country’s government before the President of the 
Mixed Commission or the Council of the League of Nations was considered 
by his fellow citizens as a kind of traitor. His relationship with his 
country’s authorities and with the citizens belonging to the majority be- 
came worse, and the relations between the two countries interested in the 
convention became more and more tense.** This statement does not mean 
that the writer is definitely opposed to the right of individuals to defend 
their interests before international tribunals and organizations. On the 
contrary, there appears no important reason why they should not be 
allowed to proceed directly before an international body against a foreign 
country, if that is necessary or even useful to their interests and not 
harmful to the interests of their own country. Many writers hold the 
same point of view. 

Rundstein correctly points out that history teaches that many disputes 
involving the interests of individuals and having an exclusively private 
character exerted a harmful influence on the intercourse of states. He 
therefore affirms that ‘‘there are enough sensible reasons to endow the 
individual with the right of suing foreign States before the respective 
international bodies, and to appear before them as a contending party.’’ * 

% Cf. Korowicz, La Souveraineté, op. cit. 166-172. 

88 International Tribunals, op. cit. 202. 

% Cf. Korowicz, Une Expérience, op. cit. 161-174; also ‘‘La Personnalité Inter- 
nationale de 1’Individu,’’ in Revue Internationale Francaise du Droit des Gens, Vols. 1- 
2 (Paris, 1938), and special reprint. See also the impressive book of William John 


Rose, The Drama of Upper Silesia (London, 1935). 
% Op. cit. 360. 
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He mentions several conditions under which this right could be granted. 
Hudson expresses his point of view on this subject as follows: 


The State of which the individual claimant is national might deem 
itself to have an interest in the prosecution of a claim against another 
State, and cases might arise in which such prosecution would be 
deemed to be incompatible with the course of relations between two 
States. The interest of the claimant’s State might be sufficiently 
protected, however, if the claimant were required to obtain its express 
or tacit permission before instituting a proceeding. . . . With such a 
provision, the creation of an international jurisdiction open to indi- 
vidual claimants might have the advantage of relieving their States 
of tedious responsibilities.” 

Dealing with a project placed before the Institute of International Law 
in 1938, which provided for access by individuals to the Permanent Court 
of International Justice, Hudson states that: 

Until further progress has been made in conferring on the Court com- 


pulsory jurisdiction with respect to States, the time can hardly be ripe 
for considering an extension of access to the Court to individuals. 


These words were written in 1944, but Hudson’s point of view is still 
valuable, perhaps even more so in 1956 than twelve years before, when the 
hopes of people of good will for a consolidation of the international com- 


munity were much stronger.** 

International lawyers elaborate projects and draft conventions on human 
rights, of an international penal code, ete., within as well as outside the 
United Nations Organization. In their noble efforts they propose various 
forms of international personality of individuals, but all these excellent 
plans remain on paper.®® Despite the fact that many theorists of inter- 
national law criticize the ‘‘obsolete concept’’ of sovereignty of states, and 
some statesmen join them in this attitude, governments are still ver) 
strongly attached to the ‘‘obsolete concept,’’ although less so than in the 
nineteenth century. Lord Phillimore’s statement in the Committee of 


96 International Tribunals, op. cit. 201. 

97 Ibid. 201, 203. 

98 See in this connection the speech of Edvard I. Hambro before the American So 
ciety of International Law, where he mentioned the access of individuals to international 
courts as a symptom of a tendency to create a real international society. Proceedings 
of A.S.I.L., 1941, pp. 26 ff. 

99 Cf., e.g., Draft Articles for Inclusion in Covenant of International Court of Human 
Rights, of May 10, 1948, U.N. Doc. E/N.A./C.1./7. Also in Prof. Sohn’s collection, 
op. cit. 568. Art. 17(1) of the draft provides: 

1. The following may be parties in cases before the Court: 

a) States, 

b) Individuals, 

c) Groups of individuals. 

d) Associations, whether national or international. 

See also Draft Statute for an International Criminal Court, U.N. Doe. A/AC.48/4, 
Sept. 5, 1951, reprinted in 46 A.J.I.L. Supp. 1 (1952). Cf. the profound analysis of this 
document by Quincy Wright, ‘‘Proposal for an International Criminal Court,’’ 46 
A.J.1.L. 60 ff. (1952). 
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Jurists in 1920, mentioned above, that ‘‘a State would never permit itself 
to be sued before a court by a private individual,’’ may be considered as 
too pessimistic for the distant future, but at the present time it still 
reflects the attitude of governments in practice. It is quite significant, 
for instance, that the European Convention on Human Rights, signed in 
Rome on November 4, 1950, by 13 states and in Paris on November 28, 
1950, by two more, comprising all 15 members of the Council of Europe, 
a splendid international achievement in itself, which was put into force in 
1955 by several of the signatory Powers, does not grant individuals any 
international personality before the European Court of Human Rights or 
elsewhere (see Arts. 38-56). 

The doctrine of international law should take into consideration the 
realities of international relations and should be in a precise relation to 
these realities. Otherwise, the doctrine becomes mere philosophical specu- 
lation or mental gymnastics, often beautiful and admirable, but of incon- 
sequential value to a jurist. Many writers, in the development of their 
theories, reverse the order of things by devoting their efforts to changes and 
improvements of the form before discussing the possible revision of the 
content of the law. This content, however, should be framed according to 
realities in the intercourse of states. 


CONCLUSION 
On the basis of facts and reasons outlined above we may conclude that: 


1. It is a well-established principle of international law that states may, 
by common agreement, recognize the international personality of indi- 
viduals not only in their duties and responsibilities, but also in their 
capacity for international procedural action. The fact that the right of 
individuals to proceed before international bodies is almost non-existent 
today in international law practice, does not exclude the creation of this 
right at any moment by agreement of states. 

Certain international duties and responsibilities of individuals have 


become a part of international customary law. 


2. States are the sole full subjects of international law. The scope of the 
international personality of inter-state organizations and of individuals de- 
pends on the will and agreement of states, and is always revocable by them. 

3. The Upper Silesian Convention was the sole instance in which for 
fifteen years individuals were authorized to sue not only a foreign state, 
but also their own states before an international body. As parties in an 
international trial, individuals could proceed on an equal footing with the 
representatives of the government against which they acted. This system 
yielded negative results from both the legal and the political point of 
view, and is not likely to be recommended in the near future. 

4. Theorists who claim exclusive international personality of individuals 
are few, but writers who recognize the usefulness or necessity of a limited 
personality of the individual apart from that of the state under inter- 
national law are increasingly numerous. 
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The partisans of the traditional doctrine recognizing states as the sole 
subjects of international law seem to be now in the minority, but their 
camp is always strong, since present practice in international law gives 
them steady and unqualified support. 

5. There are many practical and moral reasons for recognizing the 
right of an individual to the direct assertion before international bodies 
of his claim against a foreign state. This right could be subject to certain 
conditions in order to safeguard the interests of the claimant’s country. 
With the development of international co-operation these conditions would 
be gradually attenuated and finally waived. 

6. In spite of all setbacks suffered during the implementation of the 
concept of the international personality of individuals in the practice of 
international law, this idea holds within itself favorable prospects for the 


future. 
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UNITING FOR PEACE 


By JuraJ ANDRASSY 


Professor of International Law, University of Zagreb 


I. INTRODUCTION 


During the discussion of the United Nations resolution ‘‘Uniting for 
Peace’’ (hereafter called ‘‘Resolution’’),1 many arguments were advanced 
for and against the Resolution.* Opposing interpretations of the Charter 
and quotations from authorities in international law were amply used to 
prove the assertions of each side. It seems to be useful to make a systematic 
survey of the principal legal questions involved, taking duly into account 
the arguments set forth during the discussion of the Resolution. 

The objective of the Resolution was to improve the machinery of the 
United Nations for preserving peace.* It was done by organizing the 
possibilities of collective action through the medium of the General As- 
sembly in case the Security Council fails to exercise its responsibilities. 
The main reproach, advanced by the Resolution’s opponents, was that the 
Resolution violated the Charter by superseding the Security Council and 
the enforcement system of the Charter by new machinery, with the General 
Assembly as its principal organ. This was, in the opinion of the op- 
ponents, contrary to the provisions of the Charter and to the spirit of the 
Charter as a whole. It was argued that the Resolution was abandoning 
one of the fundamental working principles of the United Nations which 
was built up on the maintenance of peace through the unanimity of the 
permanent members of the Security Council. The Resolution was there- 
fore inconsistent with the Charter, it meant an unlawful amendment of the 
Charter contrary to the provisions of Articles 108 and 109. 

That being the principal problem, we might investigate what are the 
functions of the General Assembly and the Security Council in the field of 
the maintenance of international peace and security, and what relations 
exist between them concerning the matters covered by the Resolution. 


II. Funcrions oF THE Security CouNCIL 


It is believed by some that the functions of the General Assembly and the 
Security Council are strictly separated.* Though this separation was in- 


1The heading ‘‘ Uniting for Peace’’ embodies three resolutions. The principal ob- 
ject of the discussion and ‘uerefore of our examination are parts A—D of Resolution 
377 A (V), U.N. General Assembly, 5th Sess., Doc. A/1481; 45 A.J.I.L. Supp. 1-6 
(1951). 

2 First Committee, Oct. 9-21, Docs. A/C.1/SR. 354-371; Plenary Meetings, Nov. 1-3, 
Does. A/P.V. 299-301. 

8 As for some other projects to strengthen the peace machinery py shifting the possi- 
bility of action to the General Assembly, see Paul H. Douglas, ‘‘ United to Enforce 
Peace,’’? 30 Foreign Affairs 1-16 (1951). 

‘The first official report on the Charter (Report to the President on the Results 
ef the San Francisco Conference by the Secretary of State, Department of State 
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tended, it was but incompletely achieved. The Security Council has, under 
the Charter, a special field of activity, and the Dumbarton Oaks proposals 
gave the General Assembly an analogous but more restricted competence. 
Nevertheless, as will be seen, the functions of both organs were already 
overlapping in that stage. Moreover, the San Francisco Conference de- 
cided to insert in the original draft a new provision (now Article 10) which 
caused a wide concurrence of functions between the two organs. Added 
to other pertinent dispositions of the Charter, Article 10 enlarged the 
powers of the General Assembly in such a way as to make the scope of 
the Assembly’s functions almost universal, subject only to certain restric- 
tions. Therefore the delimitation of the functions between Security 
Council and General Assembly depends in the first place upon the inter- 
pretation of those restrictions which are the object of our further investiga- 
tions. 

In the opinion of the opponents of the Resolution, it is the Security 
Council which is exclusively entitled to take action, or at least enforce- 
ment action, for the maintenance of peace. Among other arguments, that 
opinion is based upon Article 24 of the Charter. It is true that Article 24 
gives the Security Council the responsibility for the maintenance of inter- 
national peace and security. It might, however, be observed that Article 
which implies the existence of 


24 uses the term ‘‘primary responsibility’ 
a secondary or subsidiary responsibility which was, as stated by a delegate, 
laid upon the General Assembly.’ Also two other terms of Article 24 
deserve to be mentioned. In paragraph 1 of that article it is said that the 
Members of the United Nations ‘‘confer’’ on the Security Council the 
functions as defined in that phrase. The last words of the same paragraph 
indicate that the Security Council acts ‘‘on behalf’’ of the Members of the 
United Nations.*® 

Article 24, paragraph 2, contains another phrase which seems to be 
helpful for our construction of the Charter: In discharging its duties set 
forth in paragraph 1, the Security Council shall act in accordance with 
the Purposes and Principles of the United Nations. That phrase has in 
mind Chapter I of the Charter entitled ‘‘Purposes and Principles.” 
Among the purposes Article 1 mentions is that ‘‘to maintain international 
peace and security’’ ‘‘by effective collective measures.’’ Those measures 
are to be taken ‘‘for the prevention and removal of threats to the peace, 
and for the suppression of acts of aggression or other breaches of the 


Publication No. 2349, p. 60) points out as an advantage of the Charter, as compared 
with the Covenant of the League of Nations, that the Assembly and the Council of 
the League had identical functions, whereas the functions of the General Assembly and 
the Security Council of the United Nations are different. 

5 A/C.1/SR. 360, p. 101. Cf. Bentwich and Martin, A Commentary on the Charter 
of the United Nations 61 (1950). 

6In Professor Kelsen’s opinion (The Law of the United Nations 280-281) the 
above-quoted terms and the phrases, where they are to be found, have no legal importance, 
are legally indifferent or superfluous. We cannot share that opinion. As it will be 
shown later, the said words and statements have their legal meaning and are of great 
legal and moral importance in case a situation referred to in the Resolution should arise. 
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peace.’’ If the Security Council fails to take decisions on measures which 
have become necessary, it is not acting in accordance with the purposes 
of the United Nations. 

The special functions of the Security Council with respect to the situa- 
tions dealt with by the Resolution are laid down in Chapter VII of the 
Charter. That aspect will be treated in the following section. 


III. FuNctTIoNs oF THE GENERAL ASSEMBLY 


Let us examine whether the General Assembly has any functions in re- 
spect of the matters which, under Article 24, belong to the responsibilities 
of the Security Council. For that purpose, we shall consider the pertinent 
provisions of the Charter. 

1. While the remaining articles of Chapter IV give the General Assembly 
certain more or less determined powers, Article 10 contains a general clause 
inserted, as we know, at San Francisco. Under that article there is no 
question which is excluded from the General Assembly’s authority. Ac- 
cording to Article 10, the Assembly’s functions embrace all the tasks 
of the United Nations under the Charter which, because of the wide formu- 
lations of Chapter LX, cover almost all sectors of international relations. 
In particular, every individual task entrusted to any organ of the United 
Nations falls by virtue of Article 10 within the scope of the General As- 
sembly’s functions. Hence, the General Assembly is by mere application 
of Article 10 entitled to deal with all matters which are attributed to the 
Security Council as its special task. Consequently even the matters 
relating to the maintenance of international peace and security belong to 
the general sphere of the General Assembly’s functions.’ In this respect, 


however, there is a more specific provision in Article 11. 


2. Article 11 is not so wide in scope; instead it contains provisions 
relating to special powers of the General Assembly in the field of the 
maintenance of international peace and security. Paragraph 1 refers to 
the consideration of general principles to be applied for maintaining peace. 
Therefore the Charter imposes no restrictions with respect to that point, 
as it does in paragraph 2. As, however, the primary responsibility for 
maintaining peace is conferred on the Security Council, the functions of 
the two organs in that field are concurrent. Article 11 expressly includes 
principles governing disarmament and the regulation of armaments, which 
also belong to the functions of the Council under Article 26. Thus also 
in this matter the General Assembly and the Security Council are partly 
concurrent.* Nevertheless, the Charter empowers both organs to deal with 
the said matters. 

Article 11, paragraph 2, deals with particular questions relating to the 
maintenance of peace. Such questions may be brought before the General 
Assembly by an initiative which is, moreover, as far as it concerns States 


*The construction which is here given as to the meaning of Art. 10 is shared by the 
commentators of the Charter. See Bentwich and Martin, op. cit. 35; Goodrich and 
Hambro, Charter of the United Nations 96 (1946); Kelsen, op. cit. 199. 

8 Cf. Kelsen, op. cit. 201. 
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Members and non-members of the United Nations, governed by Article 35. 
This article demonstrates that the ‘‘questions’’ referred to in Article 11, 
paragraph 2, are indeed both disputes and situations, 1.e., individual cases.° 
There, too, exists a concurrence of functions between the General As- 
sembly and the Security Council. It is just with respect to that group 
of matters that the Charter restricts the powers of the General Assembly. 
Article 11, paragraph 2, has in view three distinct stages: the mere dis- 
cussion of a question, the adopting of a recommendation, the necessity of 
action. 

a. The discussion of any question is by no means restricted. The As- 
sembly is empowered to discuss a question even if the Security Council is 
in the meantime exercising its functions with respect to it. 

b. There is a different case if the Assembly proceeds to make a recom- 
mendation. If both the General Assembly and the Security Council are 
seized of the same question, it could easily happen that contradictory 
solutions may be taken by each of these organs. Hence, it is quite natural 
that in this conflict of attributions the Assembly should give way to that 
organ which is ‘‘primarily responsible’’ for the matter concerned. There- 
fore the Charter provides that the General Assembly shall not make any 
recommendation with regard to a dispute or situation while the Security 
Council is exercising its functions in respect of such dispute or situation 
(Article 12). A contrario we are entitled to conclude that the General 
Assembly is empowered to make recommendations in respect to any indi- 
vidual case, dispute or situation, whenever the limitation under Article 12 


does not take place, 7.e., whenever the Security Council is not exercising its 
functions in respect of that case.?° 

c. Whenever action is necessary, the General Assembly shall refer the 
question to the Security Council either before or after discussion (last 
sentence of Article 11, paragraph 2). This provision was especially in- 


11 


voked to prove the inconsistency of the Resolution with the Charter 
Also a few delegates, supporting the Resolution in principle, expressed 
doubts whether Article 11, paragraph 2, does not exclude the competence 
of the General Assembly whenever action is necessary.'? 

For the construction of the last sentence of Article 11, paragraph 2, the 
meaning of the word ‘‘action’’ is most important. Goodrich and Hambro 
took the view that ‘‘presumably, it is action of the kind that the Security 
Council is empowered to take under the provisions of Chapters V, VI, VII 
and VIII.’’** That opinion, later abandoned by Professor Goodrich,“ 
is not acceptable. It wouid prevent the General Assembly from calling 
upon the parties to a dispute to settle it by peaceful means (Article 33) or 
from recommending appropriate procedures or methods of adjustment, 


® For a detailed explanation see Kelsen, op. cit. 202. 

10 First Committee, Oct. 13, 1950. A/C.1/SR. 362, p. 116. 

11 Plenary meeting, Nov. 2, 1950. A/P.V. 301, p. 333. 

12 Delegates of Sweden (A/C.1/SR. 361, p. 108) and Pakistan (A/C.1/SR. 359, p. 96; 
but see A/C.1/SR. 363, p. 127). 18 Goodrich and Hambro, op. cit. 99. 

14 Goodrich, Development of the General Assembly (International Conciliation, 1951, 
No. 471), p. 249. 
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including recourse to the International Court of Justice (Article 36). It 
could not make, at the request of the parties, recommendations with terms 
of settlement of their disputes (Articles 37). According to another com- 
mentary, ‘‘in this context, ‘action’ means action under Chapter VII.’’ *® 
In Kelsen’s opinion ‘‘action can only mean enforcement action.’’** Kel- 
sen’s interpretation was shared by the Soviet delegates. In their opinion, 
action under Article 11, paragraph 2, was equivalent to ‘‘enforcement ac- 
tion,’’ but in a narrow sense, i.e., connected with the use of armed forces. 
In that sense severance of diplomatic relations was not enforcement action, 
though ‘‘of course it is enforcement action’’ in a broader sense."” 

In support of the view that ‘‘action’’ refers to Chapter VII, it could be 
said that Chapter VII nowhere mentions the General Assembly as is done 
in Article 35, which is part of Chapter VI. We do not share that view. 
No mention of the General Assembly in Chapter VII is not conclusive, 
since even in Chapter VI the Assembly is mentioned only in Article 35. 
Chapter VII contains no provision analogous to Article 35. The way in 
which cases of increased danger to peace are brought before the organ 
concerned is determined in the preceding chapter dealing with cases of 
lesser tension. If the initiative taken under Article 35 suffices for the 
proceeding under Chapter VII by the Security Council, there is no cogent 
reason which would prevent the General Assembly from doing the same, 
when the matter came before it in the same manner. In that sense we can 
recall some examples which prove that the United Nations took in their 
practice the view that the General Assembly could proceed under Chapter 
VII.4® As for the restriction to measures not involving the use of armed 
forces, the Charter does not make that distinction, so we might conclude 
that the General Assembly is not prevented from making recommendations 
concerning the use of armed forces. 

We propose, however, another answer to the solution of our problem. 
We submit that the last sentence of Article 11, paragraph 2, is a mere pro- 
vision regulating the procedure. Its wording is not in the form of an 
exception, but of a special disposition for a particular case (7.e., when action 
is necessary). This is the natural consequence of the fact that the As- 
sembly has no power to take decisions on enforcement measures the execu- 
tion of which would be compulsory for the Members. Therefore, whenever 
collective and obligatory execution of enforcement measures is needed, 
there is but one way to attain that aim. In that case, the Assembly is di- 
rected to refer the matter to that organ which has the necessary power to 
issue mandatory decisions. Consequently the last sentence of Article 11, 


15 Bentwich and Martin, op. cit. 40. 

16 Kelsen, op. cit. 204-205; ibid. 218: ‘‘It is practically only the taking of enforce- 
ment action under Articles 39, 41, 42, from which the General Assembly is excluded.’’ 

17 Plenary meeting, Nov. 2, 1950, Doe. A/P.V. 301, p. 334; First Committee, 
A/C.1/SR. 362, p. 122. 

18 See the instances given by Mr. Undén and Mr. Dulles, First Committee, A/C.1/SR. 
361 and 362, pp. 108 and 117: resolutions 39/I (relations with Spain), 193A/III 
(threats to the political independence and terntorial integrity of Greece), Soviet com 
Plaint regarding aggression against China. 


0) 
1, 
lp 
y. 
yf 
is 
n- 
re 
y 
al 
at 
e- 
lV 
y 
mn 
al 
li 
9 
ts 
ne 
st 
n- 
ce 
ro 
y 
I] 
14 
ig 
wT 
6; 
1, 


568 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 50 


paragraph 2, does not stipulate a prohibitive restriction, and the General 
Assembly is not precluded from discussing and making recommendations 
with respect to the cases referred to in that sentence. 

But could the General Assembly also recommend ‘‘action’’? If the 
answer is in the affirmative, could the Assembly proceed to such a recom- 
mendation without previously referring the case to the Security Council? 
In our opinion the last sentence of Article 11, paragraph 2, is a binding 
provision directing the Assembly to refer a question to the Security Coun- 
cil whenever action is necessary ;** but having done so, and if the matter is 
brought again before the General Assembly, the latter is free to arrive at 
any solution it deems necessary, and even recommend an ‘“‘action’’ in the 
narrowest sense of that term. Of course it would be only a recommenda- 
tion, and not a decision.”° 

3. Article 12 precludes the General Assembly from making any recom- 
mendation with respect to disputes and situations which are being dealt 
with by the Security Council. A contrario it may be concluded that such 
a question, although it be actually dealt with by the Security Council, 
might be put on the agenda of the General Assembly, and that the Assembly 
might discuss that question simultaneously with the Security Council, but 
without making any recommendation. The last restriction operates only 
in the case the Security Council is ‘‘exercising its functions.’’ What is the 
exact meaning of that term? It is a stage beginning when a matter is 
included in the agenda of the Council. As for the question at what moment 
the stage of ‘‘exercising functions’’ comes to an end, an opinion would 


point to Article 12, paragraph 2, asserting that the restriction under Article 
12, paragraph 1, operates until the Secretary General notifies the General 
Assembly that the Security Council has ceased to deal with the question 
eoneerned. In our opinion, Article 12, paragraph 2, does not state the 


final point of the Security Council’s ‘‘exercising of functions.’’ Its na- 


ture is rather procedural. The aim of its provisions is to regulate the 
procedure which would ensure that the General Assembly be at every 
moment informed whether the Security Council is dealing with a certain 
question, in order to know whether it is or is not precluded from making 
recommendation on that question.*? Consequently, the answer to our 


19 Cf, Sir Benegal Rau in First Committee, A/C.1/SR. 365, p. 136. 

20 The above exposition is based upon the actual law and practice of the United 
Nations and upon a most accurate construction of the Charter. However, it may 
well happen that the practice of the United Nations disregards the obstacle set up by 
the above-discussed provision of the last sentence of Art. 11, par. 2. Indeed, that 
practice may create precedents where the Assembly would recommend the use of armed 
force without previously referring the matter to the Security Council. Cf. Goodrich, 
op. cit. 262, where that eventuality is also envisaged. But such practice would mean 
an indirect amendment to the Charter. It would be a ‘‘de facto revision’’ of the 
Charter of which there have been several examples in the short history of the United 
Nations, as, for instance, the change of the sense of Art. 27, par. 3, concerning volun- 
tary abstention from voting of permanent members of the Council. See, for a 
analogous process with respect to the Covenant of the League of Nations, Keeton and 
Schwarzenberger, Making International Law Work 91. 

21 For some other interpretations of Art. 12, par. 2, see the views of the Peruvian and 
Mexican delegates, A/C.1/SR. 356 and 360, pp. 76 and 104. 
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question is to be given by interpreting the terms of Article 12, paragraph 
1. Of course, as stated by Sir Frank Soskice, the Assembly is free to 
make recommendations ‘‘once a question had been removed from the 
Council’s agenda. But there are stages in the Council’s procedure 
where an item, though still on its agenda, is not actually considered. ‘‘Ex- 
ercising functions’’ does not depend exclusively upon the formality that a 
question be included in, or deleted from, the agenda of the Security 
Council. In addition, it must be ascertained whether the Council is ac- 
tually dealing with the question.** 

4. Article 14 was also quoted as opposing the framework of the Resolu- 
tion. Under that article, the General Assembly is empowered to recom- 
mend measures for the peaceful adjustment of any situation, regardless 
of origin, which it deems likely to impair the general welfare or friendly 
relations among nations. Also that power is restricted by a reference 
to Article 12. One delegate pointed out that if it were admitted that the 
Assembly was the residuary depository of the powers vested in the Security 
Council, it would not have been necessary to frame Article 14, which 
specifically conferred upon the Assembly powers with regard to the pacific 
settlement of disputes which were conferred upon the Council in Chapter 
VI. No similar provision of the Charter gives the Assembly powers con- 
ferred upon the Council under Chapter VII." 

A different interpretation of Article 14 seems to be more convincing. 
That article is not directly connected with the object of the Resolution. 
The objects of activity under Article 11 and Article 14 are different. 
That fact would be more clearly seen in the light of the Dumbarton Oaks 
proposals. In those proposals, what became Article 11 is outlined in 
paragraph 1 of Article V, section B. The germ of Article 14, together 
with that of Article 13, is to be found in paragraph 6 of the same section. 
Between paragraphs 1 and 6 there are other provisions which were later 
disposed of in various parts of the Charter. Both the place assigned to 
the above-mentioned provisions in the Dumbarton Oaks draft and their 
wording prove that the activities assigned by them to the Assembly are 
quite different and must be kept apart. Thus we submit that Chapter 
[V of the Charter has the following scheme as concerns the functions of 
the Assembly: (a) general clause, Article 10; (b) maintenance of inter- 
national peace and security, Article 11; (¢) co-operation in all fields of 
international relations, Article 13; (d) supervisory functions, Article 15; 

e) trusteeship matters, Article 16; (f) budgetary and financial questions, 
Article 17. Article 14 is connected with Article 13, which covers a broad 
field of activities. If a matter is to be treated under Chapter VI, it falls 
within the scope of Articles 10-12. The powers of recommendation con- 


> 


22 A/C.1/SR. 364, p. 130. 

23 Cf. Kelsen, op. cit. 217. The mere fact that a matter is not actually considered by 
the Council is not conclusive in case the matter is deemed to require a certain de 
lay, for instance, with the view to achieve direct agreement, etc. In that sense Sir 
Benegal Rau, A/C.1/SR. 359, p. 96. However, in the cases covered by Art. 39 (and by 
par. 1 of the Resolution) waiting tactics would seem quite inappropriate. In such a 
tase inactivity would indicate that the Security Council is unable to act, i.e., that it is 
failing to fulfill its responsibilities. 24 A/C.1/SR. 359, pp. 95-96. 
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ferred under Article 14 are not to be classed among those of Chapter 
VI, which aims at situations endangering the maintenance of peace. Ac- 
cordingly, no reference by Article 14 to measures under Chapter VII is 
inconclusive. The mention of Article 12 by Article 14 should prove useful 
in practice, avoiding conflicts of competence in mixed and questionable 


cases. 

5. Article 106 also had its part in the arguments of various delegations 
during the discussion of the Resolution.» It was put forward that that 
article prevents even the Security Council from taking steps which in- 
volve the use of armed forces, since there are no agreements earmarking 
the forces which should be contributed by the several Members. In our 
opinion, Article 106 does not prevent any reasonable application of other 
provisions of the Charter. It is a fact that the forces referred to in 
Article 43 are not yet available, since no agreements thereon were ne- 
gotiated. Because of it the Security Council has at its disposal no armed 
forces which the Members would be bound to furnish upon a decision of 
the Security Council. But that does not prevent the Security Council 
from making an appeal to the Members in order to organize a collective 
action on a voluntary basis. That eventuality happened on the outbreak 
of the Korean conflict. If that is true in respect to the Security Council, 
it is still more true for the General Assembly. Thus it might be submitted 
that the General Assembly is in no way prevented by Article 106 from 
acting in accordance with other provisions of the Charter governing its pow- 
ers. Moreover Article 106 provides a substitute for the intervention of the 
Security Council in case Article 43 is not yet in operation. Since Article 
43 does not refer to the General Assembly insofar as the Assembly can 
never ask the use of armed forces in a compulsory way, there is no need 
to seek a substitute for its intervention pending the coming into force 
of special agreements referred to in Article 43. 

Our opinion might be supported by one more consideration. The aim of 
Article 106 is to find a subsidiary means for the achievement of the tasks 
of the United Nations in the case where the normal mechanism fails to 
operate. It seems to be an erroneous interpretation under which the 
ordinary organs of the United Nations would be prevented from fulfilling 
their task even in those situations where they were willing and able to do 
it. The mechanism of Article 106 is subsidiary and its existence should 
not impair the working of the ordinary mechanism which it was intended 
to complement. It may also be observed that under the circumstances 
which dictated the solutions laid down in the Resolution, the operating of 
Article 106 would be hampered, since that article has recourse to the same 
Powers which are, as supposed by the Resolution, unable to reach unanimity 
within the Security Council. 

The conclusions we are justified in formulating after having performed 
our investigations are for the present as follows: 

25 A/C.1/SR. 357, 358 and 360, pp. 85, 91 and 102. For more details on Art. 106, 
ef. Kelsen, Recent Trends in the Law of the United Nations 975-976 (1951); Jiménez 
de Aréchaga, Voting and the Handling of Disputes in the Security Council 174-175 
(1950). 
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The General Assembly is empowered to deal also with questions where 
there is danger to peace, notwithstanding the fact that they belong to 
the particular sphere of activities of the Security Council. Taking into 
account the restrictions imposed upon the General Assembly by the Charter 
in respect to these questions, we may state that the competence of the 
Assembly is partly concurrent with that of the Security Council and 
partly subsidiary to it. In the latter case, the powers of the General 
Assembly depend on certain conditions. 

There is, however, a great difference between the two organs with re- 
gard to their power of decision. The Security Council may in certain 
eases take decisions which are obligatory for the Members of the United 
Nations, as expressly laid down in Article 25. On the contrary, the Gen- 
eral Assembly has no such power. As a rule, the debates in the General 
Assembly result in mere recommendations.*® Binding decisions are but 
exceptions.”” In acting for the maintenance of peace, the Assembly is 
empowered to make recommendations only (Articles 10, 11, paragraphs 1 
and 2; and 12, paragraph 1). These recommendations may have a great 
moral authority, but they are not mandatory.” 


IV. ConsISTENCY OF THE RESOLUTION WITH THE CHARTER 


After having examined all relevant elements we might be able to con- 
clude whether and how far the Resolution is consistent with the Charter 
and what are the changes it has introduced into the mechanism of the 
Charter. Under Part A (paragraph 1) of the Resolution, the General 
Assembly shall consider any case where there appears to be a threat to 
the peace, breach of the peace, or act of aggression, whenever the Security 


26 Cf. Arts. 13; 16, par. 3; 18, par 2; 58, 66, 105, par. 3. That fact was stressed by 
all delegates discussing that point. See, for instance, A/C.1/SR. 354, 358 and 364, pp. 
64, 87, 130, ete. See, for that question, Sloan, ‘‘The Binding Force of a ‘Recommenda- 
tion’ of the General Assembly of the United Nations,’’ 25 British Year Book of Inter- 
national Law 1-33 (1948). 

27 Admission, exclusion, suspension of Members, approval of trusteeship agreements 
and of agreements entered into with specialized agencies, approval of budgets, appor- 
tionment of expenses among Members. 

28 We cannot share Kelsen’s opinion (op. cit. 193-194, 200) that most of the functions 
conferred upon the General Assembly are political, since they have no legal effect, 
i.e., they do not constitute obligations, rights and competences. In our opinion, 
recommendations of the General Assembly also have legal effects. For instance, if the 
Assembly recommends the interruption of economic relations with a state guilty of an 
attempt to endanger peace, and the Members comply with that recommendation, their 
action is legitimate, though one or another of these states might be bound by treaty 
to entertain certain economic relations with the guilty state. The recommendation of 
the Assembly has in that case the legal effect of making lawful acts which otherwise 
would be qualified as breaches of a treaty. In the same way, the recommendation on 
collective measures with armed forces gives to the armed action of the Members the 
character of an action of the United Nations, while otherwise it would be a warlike 
action forbidden by modern international law. On this point, we give an affirmative 
answer to the question proposed by Goodrich, op. cit. 274: ‘‘If the action of the General 
Assembly is viewed as a recommendation only, then it is a question whether states 
not accepting the recommendation are bound to regard it as a legal basis for any force 
employed. ’? 
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Council, because of lack of unanimity of its permanent members, fails to 
exercise its primary responsibility for the maintenance of international 
peace and security. In that case, the General Assembly shall consider the 
matter immediately with a view to making appropriate recommendations 
to Members for collective measures. Among these measures even the use 
of armed force might be recommended, if there is a breach of peace or act 
of aggression. 

The Resolution refers only to the highest degree of danger to peace. 
The Charter distinguishes several degrees of danger. The lower degree, 
motivating the application of Chapter VI, is represented by disputes or 
situations the continuance of which is likely to endanger the maintenance 
of international peace and security (Articles 33 and 34). There the danger 
for peace is more remote. On the contrary, action under Chapter VII takes 
place only in cases of a threat to the peace, breach of the peace, or act of 
aggression (Article 39). Chapter VII co-ordinates rather different cases 
of danger to peace: on the one hand, cases where there is a great danger to 
peace, but the peace is not yet broken; on the other hand, cases where a 
breach of the peace has already occurred. Article 39 makes no distinction 
between the two groups: in both groups of cases the use of even the 
strongest enforcement measures is equally authorized. The Resolution 
makes a distinction and provides different effects for each of the two groups. 
It reserves the use of armed forces only for those cases where the imminent 
danger has changed into an actual breach of peace or act of aggression. 
That is fully justified. In such cases fighting has already started and 


the means to suppress it might have recourse to fighting as well. On the 
contrary, where a threat to the peace exists, be it in the highest degree, but 
peace is not yet broken, fighting would start by collective action at a moment 
when there is perhaps a slight hope of averting the threat to peace and 
of preventing fighting from arising out of a breach of peace or act of ag- 
gression. It is therefore reasonable to postpone the use of the extreme 
remedy till the moment when it is patent that the use of arms cannot be 


avoided. 

Are the powers vested in the General Assembly by Part A of the Resolu- 
tion beyond those it already has under the Charter? Having in mind all 
that has previously been said about the meaning of the pertinent provisions 
of the Charter, it might be asserted that this is not the case. The Resolu- 
tion grants the Assembly no greater powers than those it has under 
Articles 10 and 11, paragraph 2. It respects the primary responsibility 
of the Security Council. In its preamble (paragraph 5) the Resolution 
expresses the desire of its authors that the Council exercise its functions. 
The intervention of the General Assembly does not take place until it is 
evident that the Council fails to act because of lack of unanimity of its 
permanent members. In that case it is assumed that the Security Council 
is not exercising its functions and that, in consequence, the restriction 
laid down in Article 12, paragraph 1, has no effect. 

It might be asked, however, whether the Resolution, although it may not 
be contrary to the letter, is inconsistent with the spirit of the Charter. 
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It is objected that the Resolution has introduced a notable change into 
the original framework of the Charter by transferring the center of gravity, 
under certain conditions, to the General Assembly and substituting that 
body in the place assigned by the Charter to the Security Council. To 
supplant the Security Council by the General Assembly was to ignore one 
of the most important principles of the Charter, the principle of una- 
nimity.”® It is still more against the spirit of the Charter, if we keep in 
mind that Parts B and D of the Resolution establish auxiliary organs 
comparable to that instituted by the Charter to assist the Security Council, 
and that Part C provides for the organization of armed forces to be put 
in action upon the recommendation of the General Assembly. In that way 
the Resolution duplicates and imitates the mechanism which, under the 
Charter, is at the exclusive disposal of the Security Council. 

The objections just set forth are very serious. The Charter must be 
respected both in letter and in spirit. To that, several observations are to 
be made. First, the experience of the last years has shown that the 
Security Council frequently reaches a deadlock and thus is unable to take 
any decision. As pointed out by a delegate, the unanimity of the five 
permanent members of the Council does not exist.*° Given the strong 
tensions of the present time, it is most unlikely that the Council could act 
in a case of emergency, even if the threat to peace would come to its 
climax. In a serious case, both sides in the conflict would find one or 
more great Powers to support them, and every majority proposal would 
encounter the veto of some permanent member of the Council. It was by 
pure chance that the veto was avoided in the case of Korea. Such cir- 
cumstances jeopardize the principal aims of the United Nations. i.e., the 
maintenance of peace. Hence, if the critics of the Resolution invoke the 
spirit of the Charter, it might be answered, What else can be behind the 
‘spirit of the Charter’’ but its great principles and aims?** Organiza- 
tional forms must be subservient to these principles and aims, and es- 
pecially to the main idea of the Charter: to save succeeding generations 
from the scourge of war and to maintain international peace and security. 
The machinery, of which the Security Council must be the principal agent, 
was established to serve that idea and its realization. If the Council fails 
to fulfill its duties in the service of peace,®? and if its members cannot 
reach unanimity owing to their persistence in their particular views,** 
they are acting against the spirit as well as against the letter of the 


29 Docs. A/C.1/SR. 360 and 362, pp. 103 and 119. 

80 Mr, Dulles in First Committee, A/C.1/SR. 362, p. 117. 

31 As stated by the same delegate, the principle of unanimity does not appear either 
in the preamble or in the early chapters of the Charter. First Committee, loc. cit. 

32 The Security Council did not succeed in preventing either gradual deterioration of 
international relations or the overt manifestations of an aggressive policy. Mr. 
Kardelj in First Committee, A/C.1/SR. 356, p. 78. 

33 The right of veto encourages permanent members to persist in their views op- 
posing the strongest majorities. On the other hand, a majority in the Council would be 
firm against proposals of the vetoing Power hoping to find the necessary majority in 
the Assembly. 
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Charter. Under the Charter, the Security Council shall be so organized as 
to be able to function continually (Article 28, paragraph 1). In Article 
28 the Charter uses terms (function, ezercer ses fonctions) fairly similar 
to those used in Article 12, paragraph 1. Fruitless meetings and dead- 
locked voting are not ‘‘functioning’’ in that sense. Furthermore, the 
formula of Article 24, paragraph 1, should be recalled: The Members of 
the United Nations ‘‘confer on the Security Council primary responsibility 
for the maintenance of international peace and security, and agree that 
. . the Security Council acts on their behalf.’’ The quoted words have 
received in the light of the events of the past years a particular importance 
and a more definite meaning, both legal and moral: If the Security Council 
fails to discharge its duties, then it is quite consistent with the spirit as 
well as with the letter of the Charter to substitute for that primarily and 
principally responsible organ another mechanism which would respond to 
the task of preserving peace. The primary responsible organ being un- 
able to act on behalf of the Members, they proceed to take over the re- 
sponsibility they have conferred upon that organ; they propose to worl for 
that task through a body where they are all represented; and they attempt 
to ensure the maintenance of peace by their direct action. By doing so, 
the Members exercise a right which they possess under international law, 
the right to defend themselves and to assist others against unlawful ag- 
gression.** No provision of the Charter, not even Article 24, as was ob- 
served by the Pakistani delegate, would allow the conclusion that the re- 
sponsibility of the Organization as a whole is ended in cese of inability or 
unwillingness of the Council to take prompt and effective action.* 


V. QuEsTIONS OF IMPLEMENTATION 


As it has been proved, the principle itself of Part A of the Resolution 
is not inconsistent with the Charter. But it may be questioned whether 
that objection could not be made to those provisions of the Resolution 
which deal with the implementation of the principle. For that purpose 
the Resolution amends the procedure of the General Assembly in order 
to make possible the convening of the Assembly at short notice: 24 hours 
after the Secretary General has received a request for such a session. 
That request may be made by the Security Council or by a majority of the 
United Nations Members. 

First is an objection concerning the procedure. Emergency special ses- 
sions may meet at the request of a majority of Members of the United 
Nations. It was objected that the convening of the Assembly in such a 
serious case was an important matter and that Article 18, paragraph 2, 
requiring a two-thirds majority, was applicable.** We do not agree with 
that opinion. Article 18 deals with decisions to be taken by the General 
Assembly. It relates to voting within the Assembly, whilst the Resolution 
deals with requests for convocation which are made by the Members outside 


84 Sir Frank Soskice in First Committee, A/C.1/SR. 364, p. 130. 
85 Sir Mohammad Zafrulla Khan in First Committee, A/C.1/SR. 363, p. 127. 


86 A/C.1/SR. 364, p. 133. 
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the Assembly. Hence that matter is exclusively governed by Article 20. 
But there was an isolated opinion that the word ‘‘majority’’ in Article 
20 meant two thirds of the Member States.** That view has no support in 
the text of the Charter. The simple majority of the Resolution is in ac- 
cordance with Article 20. It may be added that in many organizations the 
right to request the convocation of the principal organ is given to a 
minority.*® 

More important is the objection relating to the convening of the As- 
sembly at the request of the Security Council. In the original draft of the 
Resolution no meeting or decision of the Security Council was necessary ; 
any seven members of the Council could make the request. That solution 
would have been contrary to the Charter, since members of the Security 
Council, when not sitting in the Council, are no more than simple Members 
of the United Nations. To convoke a session of the Assembly at the re- 
quest of seven Member States is against the rule of Article 20 which re- 
quires a majority of Members. For that reason, the proposition was 
dropped and the text finally adopted requires a request made by the Se- 
eurity Council. Yet the Resolution declares as sufficient a simple ma- 
jority of any seven members as provided for procedural questions (Article 
27, paragraph 2). There were many criticisms of that solution not only 
from the Soviet Delegation and its followers, but from others. 

In the first place it was questioned whether the General Assembly is 
empowered to determine, by its resolutions, what majority shall be re- 
quired for adopting a decision in the Security Council requesting the 
convocation of the Assembly. More delegates expressed their objections: 
It was not for the General Assembly to decide whether a request to call 
a special session was or was not a question of procedure; the Council 
was master of its own procedure.*® Other delegates supported the rules 
laid down by the Resolution: The Assembly was in no way restricted in 
deciding the modalities of its own convening; it had the right to determine 
the time of its sessions and the circumstances in which they should be 
called. It was noted that Article 20 provides special sessions of the Gen- 
eral Assembly as occasion may require. Though some cases of convocation 
are stated by the second phrase of that article, nothing prevents the As- 
sembly from determining other cases requiring convocation. It was also 


ce 


stressed that Article 20 is included under the heading ‘‘procedure.’’ *° 


The discussion was focused on the question whether the decision to request 
the Assembly’s convening was procedural or non-procedural so as to fall 
under paragraph 2 or 3 of Article 27. In that respect Kelsen ** was 


87 A/C.1/SR. 365, p. 136. 

88 The simple majority required by the Resolution might in many cases be larger than 
the two-thirds majority of Art. 18, whereas in the latter case only the ‘‘present and 
voting’’ are counted. 

89 Syria, Iraq, Czechoslovakia, Soviet Union. A/C.1/SR. 364 and 365, pp. 131, 132 
and 135. 

40 A/C.1/S8R. 362 and 364, pp. 117 and 130. 

41 Kelsen, op. cit. 177, held that the decision of the Council requesting the convocation 
of a special session of the Assembly may be adopted according to Art. 27, par. 2. But 


rman 


1 

) 

r 

t 

yn 
er 
n 
se 
eT 
rs 
Nn. 
he 
ed 
ith 
al 
on 
ide 


576 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


quoted against the thesis of the Soviet bloc delegates, whereupon the Soviet 
Foreign Minister replied that ‘‘in that instance Kelsen presented no argu- 
ments, proved nothing, but confined himself to making a bald statement.’’ ** 
It was argued that the decision must be regarded as non-procedural, since 
the special session of the Assembly would be called for the purpose of 
putting on its agenda matters which were originally considered by the 
Council; therefore the matter of competence would be involved, as stated 
in the last sentence of Article 11, paragraph 2.*° Indeed, the question 
becomes complicated through the fact that the Resolution provides the 
convocation of the General Assembly in case the Security Council fails to 
exercise its responsibility. Upon those grounds, it was argued that the 
voting on the request for convocation of an emergency special session is a 
non-procedural matter, since it is to be decided whether the conditions 
laid down by Part A of the Resolution are fulfilled. That view, expressed 
also by Mr. Vyshinsky,** finds strong support in the practice of the Security 
Council,*® though there were quoted precedents in favor of the opposite 
opinion.*® 

It cannot be denied that the calling of a session of the General Assembly 
is a procedural matter. It is agreed, too, that the Security Council is 
the master of its procedure as well as of its decisions, and that the As- 
sembly has no right to interfere and to take any decisions in respect 
thereto. On the other hand, the Security Council is not empowered to 
handle procedural matters as non-procedural requiring a majority under 
Article 27, paragraph 3, and vice versa. But as procedural matters are 
not exactly determined, the determination is left to the decision of the 
Security Council. That question being considered as non-procedural and 
hence governed by Article 27, paragraph 3, any one of the permanent 
members of the Council may by its vote against the votes of all other 
members have a matter treated as non-procedural (notwithstanding that 
in fact it is procedural), which enables such Power to reverse a proposal 


resuming the question (in Recent Trends 983-984), Kelsen gives two possible inter 
pretations of the pertinent provision of the Resolution, supposing that it is exclusively 
for the Council to decide what kind of majority is required for a decision requesting 
a special session of the Assembly. If the Resolution is interpreted as intending to bind 
the Security Council in the question of voting, it is unconstitutional. If it is assumed 
that the Resolution contains but a recommendation to the Council or that it provides 
only its convocation in case the Council makes a request by a procedural majority 
the formula of the Resolution may be considered as superfluous, but not unconstitutional 

42 A/C.1/SR. 364, p. 133. 43 A/C.1/SR. 363, p. 126. 

44 A/C.1/SR. 364, p. 132. 

45 Security Council, First Year, Official Records, 2nd Ser., pp. 4-6: On a proposal t 
invite the representative of Canada to participate in the discussion on the rules of 
procedure of the Atomic Energy Commission, the Soviet delegate took the view that it 
was not a question of procedure, but one of substance, because it was necessary t 
decide first, under Article 31 of the Charter, whether special interests of that State 
were affected. Ibid. 126-129, 131: Mr. Gromyko asserted that the vote on the question 
of postponing a vote on the admission of a new Member was a matter of substance 02 
the ground of being also an action. His opinion was shared by the Chinese delegate: 
‘*Delaying action is a negative action.’’ 46 A/C.1/SR. 364, p. 130. 
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even supported by the largest majority. This is the well-known double 
veto.*? 

In our opinion, paragraph 1 of the Resolution does not determine con- 
ditions for convening an emergency special session, but conditions for 
substituting the General Assembly for the Security Council with regard 
to the task of maintaining or restoring peace. There is a single condition 
composed of several elements: ‘‘If the Security Council .. . fails to ex- 
ercise its primary responsibility . . . in any case where it appears to be a 
threat to the peace, breach of the peace, or act of aggression.’’ Only if 
that condition is fulfilled, has the General Assembly a subsidiary com- 


petence to deal with matters which are primarily assigned to the Council. 


On that point the Resolution develops the provisions laid down by the 
Charter. It is the Assembly, and not the Council, which shall consider 
and decide whether the condition of its own competence is satisfied. The 
Council could and should not decide on the question whether the Assembly 
has or has not a competence which is vested in it by the Charter and in 
accordance with the Charter. Otherwise the Assembly would be subordi- 
nate to the Council. That being said, we must conclude that the Security 
Council must vote on a proposal for convening the Assembly as on a pro- 
cedural matter. Of course there is the possibility, arising from the above- 
quoted practice, that a permanent member of the Council may use its 
position and succeed, by its veto, in having the vote on convocation declared 
a question of substance. That practice is wrong and unlawful, since 
nobody has the right to amend the Charter by classing procedural matters 
among non-procedural or vice versa. But practically speaking, misuse 
is not excluded, and it is highly probable that in the case of grave tension 
(i.e. just the case for which the Resolution was framed) a positive vote 
of the Council could not be obtained. One or the other of the great Powers 
could easily try to prevent the General Assembly from acting and taking 
over its duties. Incalceulable possibilities of procedural complications and 
abusive delays, misuse of presidential powers, etc., must be taken into 
account,** so that the Council would, in many cases, be too late in deciding 
to request the convocation of the Assembly. With the delegate of Pakistan, 
it must be feared that, if the Council were unable to take prompt and 
effective action owing to a lack of unanimity among its permanent members, 
that same lack of unanimity would operate against a decision of the 
Council to call a session of the Assembly.*® 

The General Assembly may assume its functions under the Resolution 


47 Jiménez de Aréchaga, op. cit. 11, proposes a procedure to prevent the use of the 
double veto. As for the recent practice, see Rudzinski, ‘‘The So-called Double Veto,’’ 
45 A.J.I.L. 443-461 (1951). 

48See Woolsey, ‘‘The ‘Uniting for Peace’ Resolution of the United Nations,’’ 
45 A.J.L.L. 132 (1951). 

#9 A/C.1/SR. 363, p. 127. From the above practical considerations it may be con- 
cluded that the convening of the General Assembly upon the request of the Security 
Council should not be reckoned with. Therefore States Members ought to be ready 
for any emergency case in order to have promptly assembled the required number of 
individual requests or to have reached the necessary vote in the Interim Committee. 
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only in the case of the existence of certain facts indicated by paragraph 
1 of the Resolution. The subsidiary competence of the Assembly comes 
into effect only in that case if there exists a threat to the peace, breach of 
the peace, or act of aggression, and if the Security Council is not discharg- 
ing its responsibility owing to a lack of unanimity among its permanent 
members. It is the right and the duty of the Assembly to examine and to 
state that the condition laid down for its taking over of subsidiary re- 
sponsibilities has been fulfilled. In self-evident cases that statement needs 
no formal expression. Even a discussion on that item might be needless 
It can, however, happen that several delegations may ask for a prior 
discussion of the question. In that case, the Assembly being master of its 
agenda, decides whether it should or should not be a special item of the 
agenda. At all events, the statement is made or implied in the resolution 
on measures adopted by the Assembly in order to meet the emergency 
case which caused the Assembly’s convening. 

In this counection, Kelsen states that Article 39 of the Charter confers 
the power to determine the existence of a threat to the peace, breach of 
the peace or act of aggression only on the Security Counceil.*° 

No Article of the Charter does confer upon the General Assembly 
such power. However, Article 10 does not provide that the General 
Assembly may make recommendations on questions within the scope 
of the Charter only if there exists a definite situation. The power of 
the General Assembly to make recommendations—in contradistinction 
to the power to make recommendations or take enforcement action un- 
der Article 39—is not conditioned by the existence of a threat to the 
peace, breach of the peace, or act of aggression. Hence, in order to 
make a recommendation to use armed force, the Assembly under the 
Charter need not determine the existence of a breach of the peace or 
act of aggression. 
The author concludes that, in order to avoid the objection that the Charter 
authorizes only the Security Council, and not the General Assembly, to de- 
termine a breach of the peace or act of aggression, the Resolution should 
have omitted any reference to these circumstances. 

Parts B, C and D of the Resolution deal with the preparation of the 
means necessary for carrying out the action which would be recommended 
by the Assembly. The action can only be recommended by the Assembly; 
it is carried out by the States Members of the United Nations. The de- 
cisions of the Security Council, too, are executed by the Member States, 
but, as already noted, an essential difference exists between the two cases, 
the Security Council having the power to enjoin measures which the Mem- 
bers are obliged to carry out and to provide means therefor, including 
armed forces. In respect of preparing armed forces and of their disposal. 
the Security Council is assisted by the Military Staff Committee. Lacking 
that means of execution, it was necessary to provide for a mechanism 
without which the recommendations of the General Assembly would re- 


main a dead letter. 


50 Kelsen, Recent Trends 978-979. In the same sense idem, The Law of the United 
Nations 267. That view is shared by Goodrich, op. cit. 267, 274. 
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Part B of the Resolution establishes a Peace Observation Commission. 
That part was the least controversial during the discussions in the General 
Assembly. The task of the Commission is to observe and report on the 
situation in any area where there exists international tension the continu- 
ance of which is likely to endanger the maintenance of international peace 
and security. The Assembly can take over its functions under the Resolu- 
tion only in the three cases of endangered peace mentioned in Article 39. 
The Peace Observation Commission can work and ought to work inde- 
pendently of that condition. It is established in advance and ever ready 
to enter into action when a situation as determined in Part B of the Reso- 
lution arises. The wording of that part is in accordance with the formula 
given in Articles 33 and 34 of the Charter; that is to say, the situation 
in which the Commission is set in motion represents a category of danger 
to the peace which is lower in degree than that necessary for the acting 
of the General Assembly under Part A of the Resolution. The Commission, 
though always ready, does not act on its own initiative. The General As- 
sembly or the Interim Committee may make use of it only when the Se- 
curity Council is not exercising its functions in respect to the matter in 
question, but it is not necessary that the inactivity of the Council be due 
to the lack of unanimity. There the Resolution is in accordance with 
Article 12, paragraph 1, of the Charter, using even the wording of that 
article and respecting the sphere of the Security Council’s functions. The 
Commission cannot perform its duty on the territory of any state unless 
upon the invitation or with the consent of that state. The decision of the 
General Assembly or the Interim Committee must be taken on the affirma- 
tive vote of two thirds of the Members present and voting. In such a 
way the utilization of the Commission through accidental or small 
majorities is avoided. That provision of the Resolution has, in accordance 
with Article 18, paragraph 3, of the Charter, added a new category of 
questions to the list set forth by Article 18, paragraph 2. 

The reports of the Peace Observation Commission would give valuable 
information about facts demanding application of the Resolution and 
especially of enforcement measures. As the reports are submitted to the 
Interim Committee when the Assembly is not in session, they would enable 
the Members of the United Nations to discern whether it was necessary 
to ask for the convening of the Assembly. In that way, the existence and 
activity of the Commission facilitates the initiating of the procedure and 
the reaching of decisions within the framework of the Resolution. 

Enforcement action by collective measures is the object of Parts C and 
D of the Resolution. Part C provides the preparing of armed forces which 
would be ready in the event of need for collective measures by the use of 
armed forces. In the system of the Charter (Article 43), the Members are 
obliged to conclude agreements concerning the disposal of their armed 
forces by the Security Council. That obligation does not exist vis-a-vis the 
General Assembly. Instead, the system of the Resolution is on a voluntary 
basis. The resolution invites the Members individually to survey their 
resources in order to determine the nature and scope of assistance they 
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may be in a position to render in support of any recommendations of the 
Security Council or the General Assembly for the restoration of interna- 
tional peace and security. The Resolution recommends that each Member 
maintain within its armed forces elements so trained, organized and 
equipped that they could promptly be made available for service as United 
Nations units upon recommendation by the Council or the Assembly.” 
By mentioning the Security Council in the first place, the Resolution ac- 
knowledges its precedence in respect to the handling of security matters 
Moreover, it is equally necessary to provide the voluntary assistance of 
Members for the situation where the Security Council deals with an affair 
involving the restoration of peace, since, so far, there are no arrangements 
under Article 43 of the Charter and thus there is no possibility of ensuring 
the obligatory execution of the decisions of the Council requiring the use 
of armed forces. 

The above provisions are completed by paragraph 10 of the Resolution. 
It establishes a panel of military experts, appointed by the Secretary 
General, to which the Member States could have recourse as technical ad- 
visers for military questions connected with the organization, training and 
equipment of armed units earmarked for collective action. 

Another means to repair the shortcomings of the system in this respect 
is provided for under Part D. It sets up a Collective Measures Committee 
with twofold duties. The Member States have to inform it on the measures 
they have taken to carry out the recommendations of the Assembly con- 
cerning armed forces. On the other hand, the Committee is charged to 
study and to advise the United Nations how to organize the resources and 
armed forces which Member States would make available on a voluntary 
basis for use in case of a breach of peace or act of aggression. To this 
extent the Committee’s duties are much wider than those of the Military 
Staff Committee. 

Parts C and D were opposed on the ground that, under the Charter, the 
States Members shall make armed forces available to the Security Council 
and such forces must be at the disposal of the Military Staff Committee 
which is responsible to the Security Council.6? The opponents did not 
acknowledge the explanation that the system of the Resolution was but an 
alternative which would come into play only if the Security Council failed 
to act. As the two alternatives were equivalent, the Security Council 
would in the end be deprived of its functions.°* The panel of military 
experts was also deemed contrary to the Charter.°* The same was said of 
the Collective Measures Committee. It was not covered by either Article 
22 or 29 of the Charter. It would perform functions which were within 
the province of an existing organ, the Military Staff Committee. The Reso- 
lution endowed the Collective Measures Committee with functions which 


51 A similar decision referring directly to the Resolution was taken some months 
later at Washington by the Conference of Foreign Ministers of the Members of the 
Organization of American States. 24 Dept. of State Bulletin 606-607 (1951). 

52 A/C.1/SR. 367, p. 147; A/P.V. 300, p. 319. 

53 A/C.1/SR. 362, p. 121. 54 A/C.1/SR. 362, p. 120. 
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were clearly in conflict with those assigned to the Security Council by the 
Charter and so led to overlapping and parallelism. The Collective Meas- 
ures Committee was both unnecessary and contrary to the Charter. As a 
result, Part D of the Resolution would be tantamount to the liquidation of 
the Military Staff Committee and would withdraw from the Security 
“ouncil the powers vested in it under Chapter VII of the Charter. But 
also with regard to the General Assembly the setting up of the Collective 
Measures Committee was contrary to the Charter. The powers of the 
Committee were far beyond those appropriate for subsidiary organs. 
Functions of the Members of the General Assembly were to be entrusted 
to a committee of a few members, which would lead to a derogation of the 
rights of the Assembly.*® 

The criticisms directed against Parts C and D of the Resolution cannot 
be shared. In fact, the new machinery is not intended to supplant either 
the Security Council or the Military Staff Committee, as it has been as- 
serted. It is to function only in a strictly qualified case of the Security 
Council’s inactivity. It is far from that as described by the opponent 
group. The authors of the Resolution wished to respect the Charter and 
the wording of the Resolution is drafted accordingly. It must be inter- 
preted in that way. The powers of the Security Council are not impaired. 
The obligations of the Member States of the United Nations under Articles 
25 and 43 remain intact, and if the Security Council succeeds in giving 
material life to the provisions of Article 43, the existence of a parallel 
mechanism of collective co-operation set up by the Resolution could but 
promote the Council’s aims. Moreover, the real functioning of the original 
mechanism of the Charter would make superfluous the subsidiary ma- 
chinery of the Resolution. Finally, concerning the Collective Measures 
Committee, it may be observed that it is a subsidiary organ in the sense 
of Article 22. It would certainly be eclipsed by the Military Staff Com- 
mittee in the sphere of the latter’s functions as soon as the Military Staff 
Committee should be able to progress in fulfilling its tasks. 


VI. ConcLusION 


In examining the various provisions of the Resolution, our principal 
task was to see whether the Resolution was consistent with the Charter. 
The affirmative conclusions we arrived at on the ground of the interpreta- 
tion of both the Charter and the Resolution must not lead us to an 
erroneous judgment on the importance of the Resolution. It is most 
important. In the first place its importance is political. In the prevailing 
circumstances it is a substantial step for preserving peace and strengthen- 
ing the United Nations. Middle-sized and small Powers obtained a larger 
part of material and moral responsibility with regard to the maintenance of 
peace. As to the legal aspects, the Resolution is undoubtedly a step in the 
evolution of the law of the United Nations, in the sense that evolution is 
inherent in every new regulation, although it might be in accordance with 


55 A/C.1/SR. 367, pp. 148, 151. 
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existing provisions. Every new disposition, every resolution of the General 
Assembly elaborating in more detail the provisions of the Charter and 
other sources of the law of the United Nations, adds new elements to that 
law. The same is the effect of the practice, the day-to-day application of 
of the Charter. It gives concrete shape to the principles and provisions 
of the Charter and of the law of the United Nations in general and in- 
terprets their sense and meaning. In that way every law, and thus also 
the law of the United Nations, is subject to perpetual transformation.” 
Hence, such an important act as the Resolution necessarily produces trans- 
formations in the legal system of which it becomes a part.* 


56 Cf. Duguit, Les transformations du droit public, Introduction. 
* The foregoing article was completed in February, 1953. 


THE “AMERICAN” ANTARCTIC 


By Rosert D. Hayton * 


Hunter College 


With the preparations for the 1957-1958 International Geophysical Year 
much in evidence, the long-standing dispute over the Antarctic shifts into 
a new phase. The preliminaries are nearly over. All of the nations seri- 
ously involved in the area are now in training for the exploratory and polit- 
ical (if not the legal) main events. In this study the lesser known Argentine 
and Chilean claims in the ‘‘ American Quadrant’’ (0° to 90° West Longi- 
tude) ? will be given particular consideration, although the general legal 
propositions may be applied to the entire region. The purpose will be 
to set forth the major developments, the applicable law, and to suggest 
possible solutions, including those looked upon as more ‘‘political’’ than 
legal. 


I. THe British, CHILEAN AND ARGENTINE CLAIMS 


Three Powers, Great Britain, Chile and Argentina have in no uncertain 
terms staked their claims to specific ‘‘sectors’’ of the ‘‘ American’’ Ant- 
arctic.* The United States has consistently declined to delineate its claims, 


*The author acknowledges his indebtedness to the Henry L. and Grace Doherty 
Foundation for the generous grant which made possible the period of study in Chile 
and Argentina (1952-1953) during which time research was begun on the Antarctic 
question. 

1 Division of the Antarctic into segments is frequent. See Alberto Luis Quaranta, 
El Sexto Continente, Apuntes Para El Estudio de la Antartida Argentina 39-42 
(Buenos Aires, 1950, possibly the best Argentine monograph), where four equal quad- 
rants (West 0°-90°, 90°-180°; East 0°-90° and 90°-180°) are named ‘‘South Ameri- 
ean,’’ ‘* Pacific,’’ ‘* African,’’ and ‘‘ Australian’’ respectively. 

2 Those not familiar with recent trends in the Antarctic may wish to consult the article 
by D. W. Heron, ‘‘ Antarctic Claims,’’ 32 Foreign Affairs 661-667 (1954), especially the 
chart on p. 662; R. H. T. Dodson, ‘‘ Antarctica,’’ 6 Focus No. 5 (1956), especially the 
map of International Geophysical Year Stations. For extended study see United States 
Navy Department, Antarctic Bibliography (1951, 147 pp.); Hans-Peter Kosack, Die 
Antarktis, Eine Liinderkunde (Heidelberg, 1955, 310 pp.) (hereinafter cited as Kosack) ; 
also his ‘‘I. Bibliografia Antdrtica’’ published with a supplement (‘‘II. Otros libros 
y publicaciones sobre la AntArtica,’’ by Pablo Ihl C.) in Revista Geogrdfica de Chile, 
No. 13 (May, 1955), pp. 125-137; T. R. White, The White Continent 246-257 (1950, 
‘‘Who Owns the Antarctic?’’); ‘‘ Declarations Concerning Antarctic Territories,’’ in 
U. 8S. Naval War College, International Law Documents, 1948-49 (1950), pp. 217-245. 
A very recent and excellent bibliography of the political and legal literature (including 
the U.N. documents) is that prepared by A. B. Roberts and his Reference Section staff 
at the U.N. Library (Antarctica, A Selected Bibliography, 1956, 22 pp., hectograph). 

8 Norway’s claim (45° East Long. to 20° West Long.) is partially in the ‘‘ American’’ 
quadrant, but this portion (except for general U. S. reservations) is not presently 
disputed with any other Power. The former German claim (a truncated sector 
within the actual Norwegian claim, from 17° East Long. to 5° West Long.) is no 
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preferring to reiterate its reservation of all rights arising out of its ac- 
tivities in the area ‘* and to refuse recognition to the ‘‘sector’’ approach to 
the problem.® Though the United States has been urged to declare itself 
and to follow up its titles actively, there still seems to be little disposition 
at the highest political level to do so. The United States has instead sug- 
gested a multilateral conference of all the states concerned and possible 


internationalization of the area.® 

The British claim extends in a sector between 20° and 80° West Longi- 
tude.? There is no doubt but that the United Kingdom has a very sub- 
stantial case for many individual territories within that sector.* 

Chile’s claim to a sector between 53° and 90° West Longitude is theo- 
retically based on the colonial rights of the Captainey-General of Chile to 


longer considered active. See Lawrence Martin’s essay, ‘‘The Antarctic Sphere of 
Interest,’’ in H. W. Weigert et al. (eds.), New Compass of the World 61-79 (1949). 
4See 1 Hackworth’s Digest of International Law 449-465 (1940); Dean Acheson, 
‘*Clarification of U. S. Position on Antarctic Claims,’’ Dept. of State Bulletin, 
Jan. 5, 1947, p. 30; Kosack 127, 142-144. The text of the Dec. 28, 1946, note to the 


al, 


Chilean Government by Under Secretary of State Acheson is in Chile, Ministry of 
Foreign Affairs, Politica Internacional de Chile 21 (1947) (hereinafter cited as Chile, 
Politica Int.). 

5 J. S. Reeves, ‘‘ Antarctic Sectors,’’ 33 A.J.I.L. 519-521 (1939). This position is 
a continuation of the stand taken by Secretary of State Charles Evans Hughes that 
mere discovery, not followed up promptly by effective occupation, could not establish 
sovereignty and that in polar regions where ‘‘actual settlement would be an impossi 
bility,’’ such discovery ‘‘ would afford frail support’’ for a claim to sovereignty. U.S 
Foreign Relations, 1924, Vol. 2, pp. 519-520. Without official approval, however, a 
number of atlases credit the United States with a sector (e.g., the Rand McNally map 
in Collier’s World Atlas and Gazetteer (1941, p. 9), and a U. S. Air Force map with 
U. S. sectors marked is on file in the Chilean Foreign Office. 

6In August, 1948, the United States approached (without much favorable result 
Australia, France, New Zealand, Norway, the United Kingdom, Chile and Argentina 
along this line. 19 Dept. of State Bulletin 301 (1948); Documents on American 
Foreign Relations, Jan. 1—Dec. 31, 1948, Vol. 10, p. 544; P. E. Corbett, Law and Society 
in the Relations of States 118-119 (1951). For the reactions of Argentina and the 
U.S.S.R., see Quaranta, op. cit. 87-88, and U.S.S.R. Information Bulletin, June 23, 1950, 
p. 380. 

7 Bounded by the 50th Parallel in the part between 20° and 50°; by the 58th Parallel 
from 50° to 80°. This ‘‘notch’’ or indentation was installed in 1917 after the original 
Letters Patent of 1908, which fixed the base simply at the 50th Parallel, appeared to 
include a substantial portion of Chile and Argentina proper. British Letters Patent, 
July 21, 1908, 101 Brit. and For. State Papers 76-77 (1912); British Letters Patent, 
March 28, 1917, 111 ibid. 16-17 (1921). See also the British Letters Patent of Juné 
23, 1843; April 28, 1876; Feb. 25, 1892; and Dec. 13, 1948 (the latter in 150 Brit. and 
For. State Papers 608-613 (Pt. I, 1956), pertaining to the governance of the Falkland 
Islands in general. 

8 See especially the able and generally restrained analysis of these claims in the 
article by C. H. M. Waldock, ‘‘Disputed Sovereignty in the Falkland Islands De- 
pendencies,’’ 25 Brit. Year Book of Int. Law 321-353 (1948); also British Information 
Services (Ref. Div.), Britain and the Antarctic (New York, 1953 Rev., mimeo); R. N. BR. 
Brown, ‘‘ Political Claims in the Antarctic,’’ 1 World Affairs 393-401 (1947); P. 
Calvocoressi and 8. Harden, ‘‘The Antarctic,’’ Survey of International Affairs 1947- 
1948, pp. 492-499 (London, 1952); E. W. H. Christie, The Antarctic Problem, An 
Historical and Political Study (London, 1951, 336 pp.); J. Daniel, ‘‘Conflict of Sov 
ereignties in the Antarctic,’’ Year Book of World Affairs (London, 1949), pp. 241-272. 
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‘southern territories.’’® Chile holds that the Republic succeeded to these 
rights, expressed by the concept ‘‘uti possidetis of 1810,’’ at the time of 
the break with Spain.’® A sizeable literature has been built up in the 
last few years defending the Antarctic with typical Latin ardor as an 
established part of the ‘‘national patrimony.’’*™* Special instruction is 
required in the schools stressing Chilean rights and expeditions.’? As part 
of their growing economic and political nationalism Chileans have become 
extremely conscious of the ‘‘Southland’’ frontier in general." 

By executive decree of 1939, Julio Escudero Guzman, Professor of In- 
ternational Public Law at the U:iversity of Chile, was given a special 


9 Charles V in 1539 allegedly granted Pedro Sanchez de Hoz the territory ‘‘from the 
Strait [of Magellan] to the Pole inclusive’’ west of 40° West Long. The grant devolved 
on Pedro de Valdivia and at length came under the Captaincy-General of Chile. In 
1778 and again in 1786 Spain decreed whaling to be reserved in the Antarctic Ocean 
to Spaniards. Bernardo O’Higgins wrote in 1831 that Chile extends down to New 
South Shetland and possesses the key to the Atlantic from 30 degrees South Latitude 
down to the Antarctic Pole and to all the Great Pacific. Kosack 126; Pinochet 45-57, 
65; Carlos Aramayo Alzérreca, Historia de la Antdfrtida 162 (Buenos Aires, 1949). 

10 For affirmation of this position see Chile’s reservation to the Final Act, Second 
Meeting of Consultation of Foreign Ministers at Havana (1940), and to the Rio 
Treaty (1947). See Pinochet de la Barra, op. cit. 63-67 (Ch. IV, ‘‘The ‘ Uti Possidetis’ 
of 1810 and the Antarctic Rights of the Republic’’). 

11'The most important single work (including a substantial bibliography) is by 
Oscar Pinochet de la Barra, cited above (Santiago, 1948, 180 pp., the edition hereinafter 
cited as Pinochet, and 3d ed., 1955, 226 pp.). A translation of two recent lectures by 
Pinochet de la Barra appeared under the title, ‘‘Chilean Sovereignty in Antarctica’’ 
(Santiago, 1955, 59 pp.), which is the only Chilean statement in English. Among titles 
not cited elsewhere are: Chile, Ministry of Foreign Affairs, ‘‘ Derechos Indiscutibles de 
Chile Sobre la Antartica Chilena,’’ Revista Geografica de Chile, No. 1 (September, 1948), 
pp. 155-164; Antonio Huneeus Gana, Antartida (Santiago, 1948, 47 pp.); P. Ih] Cléricus, 
‘‘Delimitaci6n Natural entre el Océano Pacifico y Atlantico, en resguardo de nuestra 
soberania sobre la Antdrtica y Navarino,’’ Revista Geogrdfica de Chile, No. 9 (June, 
1953), pp. 45-51; Rail Juliet Gomez, Exposicién Sobre la Politica Exterior de Chile 
(Santiago, 1947, 77 pp.); Eugenio Orrego Vicufia, Terra Australis (Santiago, 1948, 
272 pp.) ; O. Vila Labra, Historia y Geografia de la Antartica (Santiago, 1948, 67 pp.). 
For a detailed bibliography of both the Argentine and Chilean literature, see Robert D. 
Hayton, The Politics of Argentine-Chilean Economie Union 523-537 (unpublished Ph.D. 
dissertation, University of California, 1954). 

128ee Chile, Direecié6n General de Educacién Primaria, Antartida Chilena, pp. 3-4 
(1948). 

13In both Argentina and Chile the term austral (southern) is commonly used to 
designate the whole of the Patagonia-Magallanes-Tierra del Fuego-Antarctie area. 
All such regions are considered remote, cold, and on the frontier. Dr. Armando Braun 
Menéndez publishes a monthly magazine in Buenos Aires entitled ‘‘ Argentina Austral,’’ 
which is distributed all over the ‘‘southern’’ area. Constant preoccupation with the 
historie voyages of discovery, the economic and geopolitical prospects, and the current ac 
tivities in the Antarctic is characteristic of such publications. See, for example, issues 
of the Revista Geogrifica de Chile (subtitled ‘‘Terra Australis’’), particularly No. 4 
(October, 1950), pp. 23-40, for the elaborate article by Chile’s leading geopolitician 
and Executive Vice President of the Pan American Institute of Geography and History, 
General Ramén Cafias Montalva, ‘‘Chile el mas Antartico de los Paises del Orbe y su 
Responsabilidad Continental en el Sur-Pacifico’’ (with numerous geopolitical charts 
and maps); also his ‘‘El Pacifico, Epicentro Geopolitico de un Nuevo Mundo en 
Estructuracién,’’ in ibid., No. 12 (September, 1954), pp. 11-16. 
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commission to study Chile’s titles..* One year later, President Aguirre 
Cerda was able to announce Chile’s claim as follows: 


Whereas: 

It is the duty of the State to fix her territorial limits accurately ; 

The Chilean territorial limits in the southern polar reaches known 
as the American Antarctic have not yet been determined precisely ; 

The Ministry [of Foreign Affairs] publicly declared in 1906 that 
the delimitation of the territory referred to was the subject of investi- 
gations not yet complete; 

The present status of these studies now permits a decision in this 
respect ; 

The Special Commission . . . has established the boundaries of the 
Chilean Antarctic territory in conformity with the data supplied by 
the geographic, historical, juridical and diplomatic records consulted 
and accumulated up to the present time; 

I Decree: 

The Chilean antarctic ... to be all lands, islands, islets, reefs, 
glaciers (pack-ice), already known or to be discovered, and their re- 
spective territorial waters, in the sector constituted by the meridians 
53° and 90° West of Greenwich.*® 


The function of this declaration was not to create titles, ‘‘it simply 
[defined] . . . the boundaries of a territory that was Chilean by virtue 
of well-rounded antecedents’’ since independence.’*® Such a position—if 
Spain’s titles were valid—obviously avoids a terra nullius construction 
for the area. 

The announcement had an immediate impact abroad. Britain objected, 
of course. The United States made it clear that she recognized the sov- 
ereignty of no nation over the South Pole territories. Argentina likewise 
expressed her observations and reservations, which finally led in March, 
1941, to conversations between the heads of the respective Antarctic Com- 
missions, Julio Escudero for Chile and Isidor Ruiz Moreno for Argentina." 
The problem was not resolved, but the Escudero-Ruiz Moreno talks agreed 
on two things: (1) that a South American Antarctic exists; and (2) that 
the only countries with exclusive rights of sovereignty over it are Chile and 
Argentina.*® 


14 Decree No. 1541, Sept. 7, 1939. 

15 Decree No. 1747, Boletin Oficial, Nov. 6, 1940. 

16 From the exposition to the Chilean Senate by Ratl Juliet Gomez, Minister for 
Foreign Affairs. A statement of the ‘‘historical, geographic, juridical, diplomatic and 
administrative antecedents.’’ Chile, Politica Int. 5. 

17 César Diaz Cisneros, Limites de la Repiblica Argentina 229 (Buenos Aires, 1944). 
There had been negotiations between 1906 and 1908 without result, including a 1907 
proposed treaty to divide ‘‘the islands and continents of the American Antarctic’’ 
between the two nations. Argentina’s Foreign Minister, Dr. Estanislao Zeballos, 
warned that Great Britain was claiming all such lands and that Chile and Argentina 
‘would have to unite to defend themselves.’’ Quoted in Juan Carlos Rodriguez, La 
Repiblica Argentina y las Adquisiciones Territoriales en el Continente Ant4rtico 17 
(1941). 

18 Chile, Politica Int. 22. For a recent statement of the official Chilean position, see 
the Informe of the Interim Foreign Minister, Guillermo del Pedregal, in Chile, Senate, 
Diario de Sesiones (Jan. 13, 1954). 
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Foremost among Argentine claims (aside from the traditional uti 
possidetis, successor to the Vice Royalty of La Plata position which is 
analogous to Chile’s basie claim) is the fact of a meteorological observa- 
tory in continuous operation since February 22, 1904, on Laurie Island 
in the South Orkneys,’ just inside accepted ‘‘ Antarctic latitudes.’’*° This 
group of islands lies some 400 miles northeast of the nearest Antarctic 
mainland. Unlike the British and Argentine claims, Chile’s sector care- 
fully excludes the South Orkneys. 

The first official Argentine action to announce any claim seems to have 
been a statement to the Universal Postal Union in 1927: 


The Argentine territorial jurisdiction extends in fact and in right 
over the continental area, the territorial sea and the islands of Tierra 
del Fuego, the archipelagos of Estado, Afifo Nuevo, South Georgia and 
to the Polar lands not yet delimited.” 


Today in Argentina, as in Chile, a high intensity of interest is evident.” 
With a dedication verging on fanaticism, the younger generation—from 


19 For the story of this originally English observatory from the Argentine point of 
view, see Argentina, International Service of Argentine Publications, The Argentine 
Antarctic 18-24 (Buenos Aires, n. d.); also José Manuel Moneta, Cuatro Afios en las 
Orcadas del Sur (Buenos Aires, 1939, 305 pp.). For British comments see Waldock, 
loc. cit. 330-332. 

20 Though the Antarctic Circle begins technically at 66° 30’, the influence of the cold 
extends much further toward the Equator. ‘‘[The Antarctic] has unassailably the 
severest climate on earth, with winter temp. dropping to — 70°F. and even — 80° F., 
and in the brief unthawing Antarctic summers temp. remains at an average of 15° F. 
lower than those of the Arctic Regions.’’ Columbia Lippincott Gazetteer of the World 
77-78 (1952 ed.). Anything south of 60° is thought of as definitely ‘‘ Antarctic.’’ 
The South Orkneys, South Shetlands and much of the Palmer Peninsula lie just south of 
that line but outside the Antarctic Circle. In addition there is a tendency to regard 
all regions beyond approx. 45° as ‘‘austral’’ or Sub-Antarctic to Antarctic. The South 
Georgia and South Sandwich groups (of the British sector) are north of 60°; neither 
Argentina nor Chile extends its sector to include these islands. Argentina, however, 
maintains claims to these territories. See Kosack 14, for a map of several additional 
means of delimiting the Antarctic region. 21 Quoted in Aramayo, op. cit. 155. 

22See among titles not cited elsewhere: Primavera Acufia de Mones Ruiz, Antartida 
Argentina, Islas Ocefnicas, Mar Argentino (Buenos Aires, 1948, 75 pp.); S. Alavraqui, 
‘‘La Ant&rtida,’’ Revista Geogrffica Americana, No. 27, pp. 71-86 (Buenos Aires, 
1947); Argentina, National Commission on the Antarctic, AntArtida Argentina (Buenos 
Aires, 1949, 39 pp.), and Soberania Argentina en la Ant&rtica (1947, 2d ed., 1948, with 
introduction by President Juan Perén, 91 pp.); Felipe Barreda Laos, La Antd&rtida 
Sudamericana Ante el Derecho Internacional (Buenos Aires, 1948, 32 pp.); Carlos 
Berraz Montyn, Nuestra Soberania en la Antdrtida (Santa Fe, 1951, 76 pp.); M. 
Guernick, ‘‘La Repiblica Argentina y la Cuestién del Antartico,’’ Revista Argentina 
de Derecho Internacional, No. 5, pp. 100-101 (Buenos Aires, 2d. ser., Jan—March 1942) ; 
Rail 8. Martinez Moreno, Soberania Antfrtica Argentina (Tucum4n, 1951); J. C. 
Moreno, ‘‘E] Continente Antdrtico, El Sector Argentino . . . es el m&s importante de 
la Antfrtida ... ,’’ Revista Geogrffica Americana, No. 29, pp. 1-16 (July, 1948), and 
‘El Porvenir de la Ant&rtida,’’ ibid., No. 30, pp. 193-198 (October, 1948); Pedro 
Radio, Soberania Argentina en la Ant4rtica (Valladolid, 1948, 52 pp.); J. C. Rodriguez, 
‘*Adquisiciones Territoriales en el] Continente Ant&rtico,’’ in 10 Proceedings, Eighth 
American Scientific Congress 305-310 (Washington, 1943); A. A. Salgueiro, El 
Continente Blanco (Buenos Aires, Ministry of Foreign Affairs and Worship, 1950, 


79 pp.). 
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the first grade—has been subjected to strong indoctrination.** Although 
the new Government in Buenos Aires unquestionably has dropped the 
megalomaniacal aspects of the ultranationalism of the Perén movement, 
there remain few Argentines not emotionally involved in support of their 
country’s dominion over the Falkland Islands and the Antarctic sector. 
It must be remembered that in Argentina the disputes with Great Britain 
over the Antarctic and over the Falkland Islands are frequently viewed 
in principle as one and the same.** The British themselves have linked the 
Falkland Islands directly to their Antarctic claims by making the former 
the administering authority and designating the latter ‘“‘The Falkland 
Islands Dependencies,’’ a relationship which arouses the particular ire of 
the Argentines. 

In 1939 Argentina established a provisional Antarctic Commission.*' 
This became the permanent National Commission on the Antarctic on April 
30, 1940. This Commission has been very active preparing numerous reso- 
lutions affirming Argentine rights, delimiting the Argentine sector, study- 
ing other countries’ expedition results, and conducting various diplomatic 
conversations. In 1948 an ‘‘ Antarctic and Malvinas Division’’ was set up 
in the Foreign Affairs Ministry.*® 

Argentine official opinion originally opposed the sector principle. Its 
early use by the British may have been a consideration. In 1922 Zacarias 
Sanchez, the engineer then in charge of the Office of International Bound- 
aries in the Argentine Foreign Ministry, produced a report noting his ac- 


23 See, for example, Graciela Albornoz de Videla, Evita, Libro de Lectura para Primer 
Grado Inferior 24-25 (Buenos Aires, 1953), where under colored drawings and ‘‘; Viva 
la Patria!’’ the Malvinas Islands (Falklands) and the Antarctic are declared to be 
Argentinas! ’’ 

24 Much of the literature is so oriented: Argentina, Ministry of Education, Soberania 
Argentina en el Archipiélago de las Malvinas y en la Antdrtida (La Plata, 1951, 588 
pp-); Argentina, National Commission on the Antarctic, Las Islas Malvinas y el 
Sector Antfrtico Argentino (Buenos Aires, 1948, 28 pp.); Elias Diaz Molano and 
Esteban Homet, Tierras Australes Argentinas Malvinas-Antdrtida (Buenos Aires, 1948, 
384 pp.) ; Juan Carlos Moreno, Nuestras Malvinas, La Ant&rtida (Buenos Aires, 1949, 
298 pp.) ; Leopoldo Ramos Giménez, Las Islas Malvinas y la Antartida Argentina, Atlas 
Documental (Buenos Aires, 1948, 48 sheets). Maps designating the Falkland Islands 
as such (instead of Islas Malvinas) are forbidden entry into the Argentine. For an 
exhaustive discussion of this matter, see Julius Goebel, The Struggle for the Falkland 
Islands (1927, 482 pp.). The Argentine case is presented in detail in R. Caillet-Bois, 
Una Tierra Argentina: Las Islas Malvinas (Buenos Aires, 1948, 443 pp.) ; M. Hidalgo 
Nieto, La Cuestién de Las Malvinas (Madrid, 1947, 762 pp., including important docu 
ments). See also Kosack 131-132. ‘ 

25 This action was precipitated in part by the desire to participate in the International 
Polar Exposition in Norway, which did not take place as a result of the outbreak of 
war in Europe. 

26 Quaranta, op. cit. 189-202. The first director was Isidoro Ruiz Moreno. See also 
Kosack 132-133, 135 (including mention of a plan for an Antarctic University at San 
Carlos de Bariloche). Both Argentina and Chile have issued special postage stamps de 
picting their Antarctic territories and have indulged in other such nominal mani- 
festations of sovereignty. More important, actual postoffices serving the year-round 
bases have been in operation since 1947. Argentina’s Laurie Island (South Orkneys) 
postoffice dates technically from 1904. 
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cord with the Naval Ministry’s view that none of several dividing lines 
proposed ought to be admitted, but that the only possible one would be the 
68th Meridian.** Undoubtedly this was then considered the maximum 
elaim possible vis-d-vis Chilean rights in respect of Article III of the 
Boundary Treaty of 1881 and the 1893 Protocol thereto, which demarcated, 
among other things, Tierra del Fuego and the lesser islands at the tip of the 
Continent.** Article III of the Treaty of 1881 divided Tierra del Fuego 


along the meridian 68°34’ west of Greenwich until it touches the Canal 
Beagle. . . . As for the islands, to the Argentine Republic shall belong 
the . . . islands on the Atlantic to the east of Tierra del Fuego 
; and to Chile shall belong all the islands south of the Canal 
Beagle down to Cape Horn, and those to the west of Tierra del Fuego. 
(Italics supplied. ) 


Article II of the Protocol of 1893 (a clarification of the 1881 boundary 
treaty) reads in part: 


The sovereignty of each state over the respective littoral is absolute 
so that Chile cannot claim any point toward the Atlantic nor can the 
Argentine Republic claim any point toward the Pacific. 

The Argentine ‘‘Primero de Mayo’’ expedition to the Antarctic in 1942 
proclaimed the annexation of all the territory within the sector 25° and 
68°34’ West Longitude South of 60° South. No decree from Buenos 
Aires confirmed this claim, but commemorative bronze plaques were in- 
stalled on Deception and Wiencke Islands. On February 11, 1943, the 
British Ambassador in Buenos Aires returned one of the plates to the 
Argentine Government and thereby initiated what has become an extensive 
diplomatic correspondence between the two countries on this topic.” 

As late as 1944 Diaz Cisneros (an excellent Argentine analyst) felt his 
country’s case could justify a claim only up to approximately 70° Longi- 
tude West, or perhaps just to the meridian dividing Tierra del Fuego, 
68°34’. He even anticipated that Chilean aspirations would overlap the 
Argentine claim as far as the 59th Meridian and proceeded to develop solu- 
tions for the expected conflict.*° 


27 Rodriguez, La Reptblica Argentina y las Adquisiciones Territoriales en el Conti 
nente Antartico 16. 

28 Argentina, Ministry of Foreign Affairs and Worship, Tratados y Convenciones 
Vigentes en la Nacién Argentina, Vol. I (1925), pp. 253-255. 

29 Kosack 127. For these exchanges of notes see various issues (some cited in this 
article) of the Memoria and of the Boletin of the Argentine Ministry of Foreign Af- 
fairs and Worship, and of the Memoria of the Chilean Ministry of Foreign Affairs. 
Christie, op. cit. 305-316. For a Latin American interpretation (with documents) of 
this diplomacy, see Aramayo, op. cit. 213-234, 263-279, 293-305, 329-356. 

30 Op. cit. 230-232. Chile’s present claim begins at 53°. See also Pinochet 140, for 
this Chilean’s suggestion that a ‘‘proper’’ Argentine claim would have been only as far 
as 60° 30’, i.e., just to the far side of Nueva Island in the Canal Beagle, easternmost 
point of Chilean territory. An unofficial Argentine map (in La Nacién, Buenos Aires, 
Nov. 8, 1940) once depicted a sector of from 40° to 68°. The Argentine, José Manuel 
Moneta, after years of study, contended it was necessary (if sectors were to be used) 
to fix the Antarctic boundary between the two countries ‘‘at 68° 36’ 38” 5 Meridian 
which divides Tierra del Fuego from north to south.’’ Cited in José Carlos Vittone, 
La Soberania Argentina en el Continente Antartico 111 (Buenos Aires, 1948). 
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When Argentina did resort in the end to the sector theory, she claimed 
to the 74th Meridian, a line a fraction farther west than any of her terri- 
tory on the South American mainland. The first definite knowledge the 
world had of this precise claim was in November, 1946, in the form of an 
official Argentine map of the Antarctic zone.** Generally speaking, the 
Argentine claim has not been based on formal annexations and decrees. 
The sector between 25° and 74° and capped at the 60th Parallel was ‘‘un- 
derstood’’ to have been already Argentine, therefore without need of direct 
‘‘ineorporation.’’** All maps in Argentina must depict this official Ant- 
arctic sector.** 

In 1955 a new law entitled ‘‘Provincialization of the National Terri- 
tories’’ ** converted into regular Federal Provinces all remaining Argen- 
tine territories. Patagonia (below the 46th Parallel), Tierra del Fuego, 
the Argentine Antarctic Sector and ‘‘Islands of the South Atlantic’’ are 
made into one province with provisional capital at Rio Gallegos on the Pata- 
gonian coast.*® Argentina fully realizes that administrative organization 
of territory is considered a major act of sovereignty in the perfection and 
maintenance of titles. 

The dispute over the ‘‘ American’’ Antarctic is far from dormant. Oc- 
casional demonstrations of confraternity in the area to the contrary not- 
withstanding, there is a concerted—though not yet bellicose—rivalry. The 
result has been an increase in the vigor and size of exploration programs, 
in the number of bases manned, and in the frequency of nationalistic 
declarations.** 

The 1947 visit to the Antarctic by Argentine naval units was protested 


31 Chile filed reservations to such a claim with the Argentine Chancellery. Pinochet 
140; Christie, op. cit. 270. 

82 See Vittone, op. cit. 111. However, in 1947 Argentina added to its traditional 
clause concerning the Falkland Islands a reservation to the Rio Treaty concerning the 
South Georgia Islands, South Sandwich Islands, ‘‘and lands within the Argentine 
antarctic sector, over which the Republic exercises the corresponding sovereignty.’’ 
Cited in Quaranta, op. cit. 197. Answering a British Memorandum to the Ninth Inter 
American Conference, Foreign Minister Bramuglia expounded Argentine claims to the 
Malvinas and to the Antarctic in detail in Bogot4 in 1948. See Argentina, Ministry 
of Foreign Affairs and Worship, Boletin, No. 28 (April, 1948), pp. 142-159. In 1949 
at Havana, Argentina set forth her exact claims to the ‘‘American Committee fo: 
Dependent Territories’’ (see Argentina, The Argentine Antarctic, p. 42). At the 
Tenth Inter-American Conference in Caracas, Argentina promoted Resolutions XCV! 
and XCVII opposing colonies and occupied territories in the ‘‘Territory of the 
Americas.’’ See 6 Annals of the Organization of American States 116-118 (Special 
No., 1954). 

88 The same is also true concerning the Chilean sector on maps published in Chile. A 
remarkable error was committed by the peronista paper Critica of Buenos Aires when it 
printed on Feb. 20, 1953, a large map of the Antarctic showing the western border of 
Argentina’s sector at the 68th Meridian. 

84 Promulgated June 28, 1955, Boletin Official, June 30, 1955. 

85 Art. I. The remainder of the statute is devoted to provisions for a constitutional 
convention in each of the five new Provinces and other transitional measures. ‘‘ Islands 
of the South Atlantic’’ means to include the Falkland Islands, South Georgia Island 
and the South Sandwich Islands. Implementation of the statute has not yet occurred. 

86 Daniel, loc. cit. 253; Christie, op. cit. 268-276, 280-283. 
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by local British officials. On April 9, 1947, a British magistrate in the 
name of the Governor of the Falkland Islands personally delivered an offi- 
cial note to the Officer in Charge of the new Argentine Base on Gamma 
Island informing him that he was violating British territory. Argentina 
did not reply as a matter of principle, 1.e., she refused absolutely to recog- 
nize any jurisdiction of the Governor of the Falkland Islands in the area. 
The British Ambassador in Buenos Aires then delivered a note to Foreign 
Minister J. Atilio Bramuglia dated December 17, 1947, in which it was 
suggested that if Argentina did not consider Britain’s rights valid and 
thought her own good, the correct attitude would be not to keep an oc- 
eupied base in British territory without the consent of Her Majesty’s Gov- 
ernment, but to invoke the jurisdiction of the International Court of Justice 
at The Hague.*? However, should Argentina not be willing to secure per- 
mission for the base, or to submit the question to the Court, Britain would 
have to demand the removal of the base on Gamma Island.** Bramuglia 
replied on January 28, 1948, in a note to Britain’s Ambassador Leeper re- 
affirming the Argentine character of the Malvinas (Falkland) Islands and 
of the Antarctic sector ‘‘without the necessity of an annexation declara- 
tion’’ as set forth in ‘‘earlier notes.’’ He refused to consider taking the 
question to the Court.*® 

As the result of renewed diplomatic conversations between Chile and 
Argentina, a joint declaration was published on March 4, 1948. The text 
reads in part: 


Until such time as the [boundary] line of common neighborliness is 
covenanted .. . in the antarctic territories of Chile and of the Republic 
of Argentina, in the name of their respective Governments .. . [it is 
declared] : 

1. That both Governments will act in common accord in the protec- 
tion and juridical defense of their rights in the South American Ant- 
arctic, included between the meridians of 25° and 90°, Longitude West 
of Greenwich, in which territories it is conceded that Chile and the 
Argentine Republic have indisputable rights of sovereignty. 

2. That they are in accord in continuing their administrative activity 
of exploration, vigilance and development in the region of the un- 
defined frontier of their respective antarctic zones, within a spirit of 
reciprocal cooperation. 

3. That as soon as possible, and, in any case, during the course of 
the current year, they will pursue the negotiations until the signing 


37 Britain promised in the note (Art. 8) to accept the Court’s jurisdiction and to 
respect its decision, if the Argentine Government were disposed to submit the question 
either of the entire area or of a part of the area. This offer to adjudicate the dispute 
before the International Court of Justice has since been repeated to both Chile and 
Argentina on several occasions: Notes of April 30, 1951, Feb. 16, 1953, and Dee. 21, 
1954 (all without favorable response). The note of Dec. 21, 1954, added the alter- 
native of submission to an independent ad hoc arbitral tribunal, which likewise was 
declined. I. C. J., Application Instituting Proceedings Filed in the Registry of the 
Court on May 4th, 1955, Antarctica Case (United Kingdom v. Argentina), p. 58. 

88 Reproduced in Argentina, Ministry of Foreign Affairs and Worship, Boletin, No. 
25 (January, 1948), pp. 140-146. 

89 Tbid. 148-154. The Minister’s note to the British Ambassador dated Feb. 15, 
1947, contains a formal exposition of Argentina’s claims. 
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of a Chilean-Argentine treaty of demarcation of limits in the South 
American Antarctic is achieved . . .*° 
At least on the surface, and to some extent in practice, the two countries 
have avoided any diplomatic estrangement over this issue, undoubtedly 
taking a lesson from their protracted boundary difficulties during most of 
the nineteenth century. 

President Gonzalez Videla of Chile visited personally his country’s in- 
stallations in the Antarctic in 1948. He formally inaugurated the Gen- 
eral Bernardo O’Higgins base on the Antarctic peninsula, already renamed 
‘*Tierra O’Higgins’’ by the Chileans.*! 

By the following year interest was running so high and ofticial activities 
of the three rival countries had become so intense in the area that there 
was actual danger of a physical clash. After prolonged conversations, a 
tripartite agreement was reached with respect to naval demonstrations in 
the Antarctic. The governments declared they did not ‘‘ foresee the neces- 
sity of sending warships south of 60° Latitude South . . . with the excep- 
tion, naturally, of the movements that have been habitual for some years.’’ * 
This agreement, reached originally for the 1948-1949 Antarctie season,’ 
has been renewed each November since that time.* 

Meanwhile both Chile and Argentina have carefully filed formal notes of 


40 Chile, Ministry of Foreign Affairs, Memoria, 1948, pp. 245-246, 356; see also the 
signing ceremony speeches at pp. 353-355. On July 12, 1947, the two Foreign Ministers 
had managed a joint declaration at a time when controversy was on the rise. It said 
in part: ‘‘[The Ministers of Foreign Affairs] have agreed . . . convinced as they are 
of the indisputable rights of sovereignty of Chile and the Argentine Republic over the 
South American Antarctic, that they favor the realization of a plan for harmonious 
action by Governments with regard to better scientific knowledge of the Antarctic zone 
through explorations and technical studies; that likewise they consider convenient a 
common effort in regard to the utilization of the wealth of this region; and that it is 
their desire to arrive as soon as possible at the conclusion of a Chilean-Argentine 
Treaty of Demarcation of Limits in the South American Antarctic. ...’’ Argentina, 
Ministry of Foreign Affairs and Worship, Instrumentos Internacionales de Caracter 
Bilateral Suscriptos por la Republica Argentina, Vol. II (1950), p. 648; Chile, Min 
istry of Foreign Affairs, Soberania de Chile en la Antartica 55 (1948). 

41 See the relevant decrees in Pinochet 87-89; a description of the events and the 
text of the President’s address is in Chile, Ministry of Foreign Affairs, Memoria, 
1948, pp. 339-344. 

Argentina now calls the same peninsula ‘‘ Tierra San Martin.’’ The original Britis! 
name was Trinity Land, subsequently changed to Graham’s Land. The United States 
uses Palmer Peninsula. Wide divergence now exists in the names of much of this 
area. For comparative tables of English, Argentine and Chilean names, see Karto 
graphische Nachrichten, No. 4 (1954), pp. 37-38 (prepared by H. P. Kosack). 

42 Chile, Ministry of Foreign Affairs, Memoria, 1949, p. 314. The United States 
voluntarily observed the provisions of the agreement and congratulated the Powers 
upon reaching it. Aramayo, op. cit. 323. ‘‘ Habitual movements’’ refers to the annual 


expeditions for purposes of garrison relief, installation maintenance and scientific study 


48 That is, December, 1948, to April, 1949, the Southern Hemisphere’s summer. See 


Argentina, The Argentine Antarctic 43. 

44 By simple recommunication of the text with the pertinent change in the dates 
renewals have been made on Nov. 18, 1949, Nov. 20, 1950, Nov. 26, 1952, ete. See, for 
example, the corresponding Memorias of Chile’s Ministry of Foreign Affairs (194° 
pp. 25-26; 1950, p. 176) ; Kosack 128; 31 Dept. of State Bulletin 817 (1954). 
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protest with the corresponding chancellery on the occasion of any new 
‘act of sovereignty’’ by a rival state.*® 

Notable among the crises which have occurred is the Deception Island 
incident of 1953. Two huts ** built by Argentine and Chilean forces were 
dismantled and the two Argentines found in one of the huts removed. 
This action, taken by the Governor of the Falkland Islands, was timed 
poorly. The ‘‘shocking’’ news reached the Chileans and Argentines just 
at the moment when President Perén was in Chile on a major good-will 
visit, a fact which allowed close co-ordination of the countries’ responses 
to the British action. While the positions taken were nearly identical, 
neither South American Chancellery acted (in the notes dispatched) as if 
the neighboring state’s specific claim, garrisons or dismantled hut ex- 
isted.**7 Again both countries rejected the standing British offer to take 
the dispute to the International Court. Chile refused adamantly on the 
grounds that this concerned ‘‘territory manifestly Chilean, and that would 
mean submitting to the judgment of third Powers her own national sov- 
ereignty.’’ The final paragraph of Chile’s reply made reference to the 
Inter-American System: ‘‘All matters relating to the South American 
Antarctic .. . are of fundamental concern to our Continent, by reason of 
being essential to the security of the Western Hemisphere.’’ She insisted 
she was merely carrying out her obligations under the Rio Treaty.*® 
Argentina made specific reference in a final paragraph (rejecting the judi- 
cial settlement) to her right to have recourse to the Rio Treaty, because 
‘extracontinental Power’’ against Argentine ‘‘terri- 


‘ 


these were acts of an 


torial Patrimony.’’ The ‘‘Hemispheric’’ nature of both the Rio Treaty 


and the 1948 Bogota Charter of the Organization of American States,*® has 
clearly superseded the earlier unilateral Monroe Doctrine and constitutes 
the cornerstone of the modern claims of Chile and Argentina to the ‘‘ Ameri- 
can’’ Antaretie. 

A concise summary of the Argentine claim in typical language is em- 
bodied in point three of the same note: 


‘° See, for example, Chile, Ministry of Foreign Affairs, Memoria, 1949, pp. 315-316; 
Memoria, 1950, pp. 177-178. 

‘6 Shelters have been constructed at many points in the Antarctic. These always 
house flags, coats of arms, or other indications of the nationality—and alleged sovereign 
authority—of the erecting Power. 

47 For the text of the Feb. 20th Chilean note, see the Government paper, La Nacién 
(Santiago), Feb. 21, 1953. For the Argentine note, see La Prensa (Buenos Aires), 
Feb. 21, 1953. London first made the matter public on Feb. 21 by releasing the Feb. 
16 British notes to Argentina and Chile. See also the peronista propaganda magazine, 
Verdad, Afio II, No. 9 (March, 1953), pp. 1, 41-43. Considerable sympathy was received 
from a number of other Latin American countries, some of which have their own 
grievances against the United Kingdom. 

48 Pars. 10 and 12. The note is replete with assertions of unconditional sovereignty 
over the Chilean Antarctic. See the Inter-American Treaty of Reciprocal Assistance 
(Rio, 1947), Arts. 3 and 9. Art. 4 of the same treaty defines the area of the American 
Defense Zone. Arctic and Antarctic sectors are included, the latter being from 24° 
to 90° West Long., almost identical to the combined Argentine and Chilean sectors 
(25° to 90°). 

49See Arts. 24, 25, 43 and 52 of the O. A. S. Charter. 
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Argentine sovereignty ... is based, among other reasons, in the 
aggregate of the historical antecedents of its titles—maintained firmly 
in all circumstances by the Argentine Government |and} spiritually 
identified with the feeling of the nation’s entire population; in the 
insuperable geographical position of the Republic; in the geological 
continuity of its land with the Antarctic lands; in the climatological 
influence that the neighboring polar zones exercise over its territories ; 
in the rights of first occupancy; in the pertinent diplomatic measures, 
and, finally, in its uninterrupted activity in the same Antarctic terrain. 


Despite such unqualified assertions, Argentines do admit that one other 


state has legitimate claims: 


There is no doubt that, equal to the Argentine Republic, Chile enjoys 
valid titles with respect to the possession of Antarctic lands within 
the South American quadrant. The same reasons of a geographical 
and historical nature serve her, and, to a certain extent, the juridical 
reasons are similar, even though our country excels her notably in the 
matter of effective and permanent occupation. In any case, it is un- 
questionable that the South American quadrant of the sixth continent 
belongs almost entirely to Argentina and Chile.*° 


But neither country is ready to accept arbitration. Each feels its own 
case possibly may improve with the years, and that a better scheme for an 
Argentine-Chilean delimitation may be perfected. Both states are con- 
vinced time is on their side insofar as England is concerned. Neither state 
really welcomes the great attention new being given the region as a part of 
the 1957-58 International Geophysical Year, because the exclusiveness of 
their competition with the United Kingdom will be shattered. There is con- 
stant preoccupation that the United States may be roused to state its claims 
to this general area. While they are prepared to react strongly to any 
such ‘‘new’’ claims, it never ceases to be a source of amazement (and 
satisfaction) that so far their fears have not materialized. 

Dreams of strategic mineral wealth and trans-polar air routes also com- 
plicate the picture.’ Corbett believes an oil or uranium strike ‘‘ would 
bring venom and violence into a competition which thus far has scarcely 
ruffled the surfa-e of international relations.’’5* In the last analysis it 
must be remembered, though it land harsh on many ears, that the hemi- 
sphere with the overwhelming proportion of the land, resources and 
population is the Northern Hemisphere. The major trade routes connect- 
ing the great centers of civilization do not pass anywhere near the South 


50 Quaranta, op. cit. 130. In this connection the President of the Argentine National 
Commission on the Antarctic said in an otherwise very nationalistic address on Aug. 1, 
1948: ‘‘ With Chile, then, the only thing remaining is to delimit a common frontier.”’ 
Dr. Pascual La Rosa, ‘‘Soberania Argentina en las Islas Malvinas, Los Territorios 
Australes de la Reptblica,’’ in Argentina, Ministry of Foreign Affairs and Worship, 
Boletin, No. 32 (August, 1948), p. 60. See also Luis Canepa, Historia Antartica 
Argentina, Nuestros Derechos 8-10 (Buenos Aires, 1948). 

51 See, for example, Chile, Politica Int. 27; Enrique Cordovez Madariaga, La Antartida 
Sudamericana 49-58 (Santiago, 1945); Argentina, The Argentine Antarctic 49-50; 
General Ramén Cajias Montalva, ‘‘ Reflexiones Geopoliticas Sobre el Presente y el Futuro 
de América y de Chile,’’ in Revista Geogrffica de Chile, No. 13 (May, 1955), pp. 7-23. 

52 Op. cit. 117. 
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Pole and are not likely to in the foreseeable future. The unforeseeable 
future does not guarantee anything to any hemisphere. The hard facts 
are that shortage of good soil, generally unbalanced resource pattern, and 
restricted land space will continue to have a limiting effect (though not 
absolute) on the southern half of the globe. Air transport via Great 
Circle ares over South Polar regions would link by a shorter route only a 
very few places in the world of present or probable future importance. 
The Antarctic’s climatic barrier, though certain to be mitigated with future 
technological development, is not likely to disappear entirely. Other more 
hospitable routes (even in those few cases where less direct) will continue 
to be used at least for a very great time to come, including time of war. 
Drake Passage shipping can be more effectively protected and controlled 
from the North shores. Concerning the exploitation of possible natural 
resources, the area must remain marginal for the indeterminate future.*® 
On the other hand, the Antarctic does hold exceptional interest for the 
fields of pure research, applied science and weather observation.** 

The nationalism of South American states is frequently couched in vague 
and often unrealistic terms predicting a glorious and powerful future once 
the ‘untold riches’’ of the Andes or the seas are wrested from ‘‘ foreign 
hands’’ and developed domestically. The Antarctic must be regarded as 


only one of the romantic ‘‘frontier’’ elements in the total economic ‘‘un- 


known.’’ The uncertainty of the strategic importance of Antarctica is 
scant deterrent to imaginative and spirited publicists or to the Chilean 
and Argentine Governments.*® 

Finally, in the 21-degree overlap of the Chilean and Argentine claims 
lies almost all the currently attractive land area of the ‘‘ American’’ Ant- 
arctic.°° <A territorial dispute between Argentina and Chile is hardly a 
novelty. With the establishment of the Chilean military garrison, Fort 


58 Dodson, loc. cit. 2-4. For an imaginative suggestion that atomic bombs be used 
to remove the ice cap in the Antarctie region and thus lay bare the mineral deposits, 
see the editor’s note to the reprint (in translation) of Belgian Geographer P. Four- 
marier’s article, ‘‘La Antartica y la Evolucién Geolégica de la Superficie del Globo 
Terrestre,’’ in Revista Geogrdfica de Chile, No. 12 (September, 1954), pp. 106-107. 
The only current economic exploitation is whaling. See D. H. Miller, ‘‘ National Rights 
in the Antarctic,’’ Foreign Affairs, April, 1927; Kosack 108-125. 

54 Actually this writer shares the moderate view expressed by F. Illingworth, ‘‘ Antare- 
tica,’’ Fortnightly, No. 969, at pp. 210-211 (new ser., Sept. 1947). See also W. L. S. 
Fleming, ‘‘Contemporary International Interest in the Antarctic,’’ 23 International 
Affairs (1947), esp. pp. 551, 555. 

55An example of highly exaggerated nationalism can be found in the article by 
school teacher Josefina A. Marazzi, ‘‘La Soberania Argentina en la Ant&rtica,’’ Argen- 
tina Austral, Afio 23, pp. 13-18 (February, 1952). The piece was awarded a prize by 
the Argentine Naval Ministry. See also Hans-Peter Kosack, ‘‘Die Nutzbaren Langer- 
staetten in der Antarktis,’’ Bergmaennische Zeitschrift ‘‘Gliickauf,’’ Nos. 25 and 26 
(1954), as translated (‘‘La Explotacién de los Yacimientos Minerales de la Ant&rtica’’), 
with comments by Pablo Ihl C. in Revista Geografica de Chile, No. 13, pp. 83-90 (May, 
1955). 

56 From 53° to 74° W. Long., covered also by the British sector. The longitudes not 
in this overlap are mostly open sea (South Orkneys excepted) or remote Antarctic main- 
land strips. 
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Bulnes, in the Straits of Magellan in 1843, a protracted boundary contro- 
versy was initiated which lasted until the 1902 arbitration award by King 
Edward VII of England and the celebrated Pactos de Mayo.*’ Certain 
minor questions remain to this day.°* The two countries are bound by a 
General Arbitration Treaty,®® and all such disputes, including that over 
the Antarctic, are recognized as matters for eventual arbitration under the 
treaty. 

The basic principle involved in the long boundary controversy, the 
‘‘divortium aquarum or highest summits’’® rule, has been re-examined 
recently by Argentina and Chile for possible application in dividing the 
‘*American’’ Antarctic between them.*' This presumes there is a ‘‘cordil- 
lera’’ in the Antarctic. The elements necessary to this proposition have 
been perfected during the last few years. Poetically speaking, the Ant- 
arctic islands and Palmer’s Peninsula probably represent a 

prolongation of the Patagonian and fueguino terrains. . . . The West- 
ern spine of America, backed by the Andine Chain, submerges in the 
deep waters of the Drake Passage, and like a collar of rubies, reappears 
in the Antarctic Antilles, of voleanie formation, and is prolonged in 
Graham’s Land.* 

A New Zealander, Rhodes W. Fairbridge, has produced the most thor- 
ough scientific exposition of this theory to date.** Highly regarded by the 
Chilean Foreign Office and Military Geography Institute, his study clearly 
sets forth the case for geological continuity from Tierra del Fuego, but 
through a wide are to the east (over South Georgia to the Sandwich 


Group) and back around (through the South Orkneys) to the mainland 
of the Antarctic. Tests of the salinity of the waters, elaborate soundings, 
etc., have been made by various expeditions which allegedly verify the 
**Pacifice Ocean’’ character of the waters and the ocean bed on the inward 
side of this ‘‘Seotia Arc.’’ 


57 For a résumé of the dispute see Hayton, op. cit. 23-53, bibliography, pp. 461-495, 
and documents, pp. 562-579. For an analysis of the arbitration, see Mrs. Lucia (Burk) 
Kinnaird, Argentina and the Pacific Settlement of Disputes, Ch. VIII (unpublished 
Ph.D. dissertation, University of California, 1934); also Gordon Ireland, Boundaries, 
Possessions, and Conflicts in South America (1938). 

58 Principally the disposition of three small islands, Lennox, Picton and Nueva at the 
eastern mouth of the Canal Beagle. For a full discussion with maps and bibliography 
see Hayton, op. cit. 188-197, 607. See also Alejandro Magnet, Nuestros Vecinos Justi 
cialistas 183-187 (Santiago, 1954). 

59 One of the Pactos de Mayo, signed May 28, 1902. English translation in Papers 
Relating to the Foreign Relations of the United States, 1902, pp. 20-21. 

60 Two by no means synonymous terms, as the Chileans and Argentines discovered 
during their sixty-year dispute. 

61 See Diaz and Homet, op. cit. 344, though the authors thought the task of tracing 
the border in this manner would be exceedingly difficult. 

62 Acufia de Mones Ruiz, Conciencia Antartica Argentina 24 (Santa Fe, 1948). 
did not suggest, however, any division with Chile along these lines. 

63 ‘The Geology of the Antarctic,’’ Ch. 3 in The Antarctic Today 56-101 (Welling 
ton, 1952, F. A. Simpson, ed.). 

64 Ibid. 75-83 and esp. his map on p. 58 depicting this huge swing and the majo! 
geotectonic relationships of the Antarctic Continent. See also Kosack 39-43; Quaranta, 
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Chile, of course, would stand to benefit measurably in an arbitration 
or at the conference table if the area inside the Scotia Are were recognized 
as an arm of the Pacific Ocean. She has both treaties and tradition to 
back her claim (as against Argentina) to anything in the ‘‘Pacific.’’ The 
dividing line, after traversing the intervening waters via the Scotia Are, 


presumably would part Palmer Peninsula down its ridge line and follow 


the Continent’s highest mountain peaks or the watershed until one of the 
edges of the sector jointly claimed is intersected. Although this mode of 
settlement may seem very unlikely at the moment, it must not be under- 
estimated. 


II. INTERNATIONAL LAW AND THE ANTARCTIC 


Many of the legal principles involved are generally well understood. A 
summary of the historical background will, it is hoped, suffice even though 
many aspects are still controversial. 

Early maps and charts which purport to show the legendary Antarctic 
continent, Terra Australis, are usually representations, grossly out of pro- 
portion, of Tierra del Fuego extended indefinitely southward, revealing 
ignorance even of the Drake Strait.* There is little evidence of any 
actual discovery © in the Antarctic—for these purposes, south of the 60th 
Parallel **—until the nineteenth century. Probably the first certain sight- 
ing south of 60° was of the South Shetlands on October 17, 1819, by the 


op. cit. 53, 182-183; Eduardo Saavedra Rojas, ‘‘Algunos Antecedentes Histéricos y 
Cientificos Sobre el Origen del Continente Antartico,’’ Revista Geografica de Chile, No. 
13, pp. 91-110 (May, 1955). An Argentine study following the Scotia Are theory is 
by Guillermo Schulz, ‘‘Los Ultimos Descubrimientos en la Antartida y sus Ensefianzas,’’ 
Argentina Austral 6-13 (June, 1949); see particularly Fig. 13 on p. 9 showing hydro- 
graphic depth zones. 

65 Though Drake’s voyage occurred in 1578, see, for example, the 1588 map of 
Christeunum Sgrothenum, reproduced facing p. 16, Pinochet de la Barra, Chilean 
Sovereignty in Antarctica; the 1531 map of Orencio Finneo, reproduced opposite p. 6 
in Quaranta, op. cit. An interesting essay on this topic is V. Stefanson’s ‘‘The Theo- 
retical Continent,’’ 29 Natural History 465-480 (1929). 

66 The term ‘‘discovery’’ as used herein refers to discovery of land, not to seas or to 
geometrical abstractions such as the South Pole in which title cannot be vested. 

67 Britain herself does not consider South Georgia and the South Sandwich Islands— 
well north of the 60° Latitude—as, strictly speaking, Antarctic. But such a very large 
percentage of her acts in relation to the Falkland Island Dependencies as a whole has 
occurred in connection with these islands and the surrounding waters that serious re- 
development of her case, especially for the earlier years, would be necessary if she were 
forced to defend her claims to the strictly Antarctic sections apart from these distant 
sub-Antaretic groups. Note this weakness in International Court of Justice, Applica- 
tion Instituting Proceedings Filed in the Registry of the Court on May 4th, 1955, 
Antarctica Case (United Kingdom v. Argentina), pp. 10-30. In the case against Chile 
this problem arises even more clearly, since even activities in the South Orkneys (some 
400 miles from the Antarctic mainland) might well be ruled extraneous where not 
directly related to activities in the South Shetland and Palmer Peninsula regions. 
International Court of Justice, Application Instituting Proceedings Filed in the 
Registry of the Court on May 4th, 1955, Antarctica Case (United Kingdom v. Chile), 


81 pp. 
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English Captain William Smith.“* The mainland was not discovered at 
least until the following year.*® Thus, claims to the Antarctic (properly 
so-called) based on any date earlier than 1819 may be considered, from a 
strictly legal point of view, highly problematical if not actually invalid.** 

Even under pre-nineteenth-century international law,’® mere discovery 
by sighting without ‘‘taking possession,’’ at least by symbolic annexation, 
did not result in acquisition of sovereignty over the territory in question.” 


68 The Dutch mariner Dirk Gherritz may have sighted the South Shetlands in 1599; 
these archipelagos may have been known to private whaling and sealing expeditions from 
the latter part of the eighteenth century, but no precise records are extant. See Uni- 
versity of Buenos Aires, Cronologia de los Viajes a las Regiones Australes 11-52 
(1950, ed. by Efi R. Ossoinak Garibaldi et al., bibliog. pp. 257-270); Pinochet de la 
Barra, La Ant&rtida Chilena o Territorio Chileno Ant4rtico 11-21 (Santiago, 1944); 
Kosack 18-39 (a rigorous presentation—with diagrams—of the gradual reduction of 
the unknown area). 

69 The honor of ‘‘ First Discoverer’’ of the Antarctic mainland is the subject of a 
long-standing controversy. See, for example, Wm. H. Hobbs, ‘‘The Discovery of the 
Antarctic within the American Sector, as Revealed by Maps and Documents,’’ Trans 
actions of the American Philosophical Society, Pt. I (1939), pp. 1-71. In addition to 
the new Soviet bid based on Admiral Bellingshausen’s voyage (see pp. 12-13 of the 
United Nations Library bibliography cited above, for the Soviet literature), Argentina, 
active in the whaling trade of the South Atlantic at the time, challenges both the 
priority and the exclusiveness of the British and U. S. claims. The recently found log 
of Christopher Burdick, whaling captain from Nantucket, suggests a new contender 
(see E. A. Stockpole, ‘‘A First Recognition of Antarctica,’’ 4 Boston Public Library 
Quarterly 3-19 (1951)). 

692 In the absence of possession and especially prior to discovery (in this case, of a 
whole continent and its islands), the famous Papal Bulls, e.g., the Inter Cetera of 
May 4, 1493, as a source of sovereignty are not to be taken seriously. The subsequent 
practice of states negatives their initial validity, if any. Violation of the navigation 
and commercial provisions of (for example) the Treaty of Utrecht on the part of the 
English may be proved, but it does not follow that acquisition of title to terra nullius 
under general international law is necessarily estopped by this breach of conventional 
obligation. There is no direct connection between general navigation rights and title 
to territory. Moreover, the Nootka Sound Convention of 1790 (particularly Art. VI) 
restricted the U. K. in southern waters only with reference to territory ‘ ‘already 
occupied by Spain’’ on the ‘‘eastern and western coasts of South America and the 
islands adjacent.’’ The Antarctic proper was by this time certainly not included, and, 
in any event, the proviso prohibiting new colonies also applied to Spain. For a 
thorough discussion of these and related treaties, the Papal Bulls and the pertinent 
legal issues raised, see Goebel, op. cit. 47-216, 261-270, 361-363, 412-432 (but the 
applications to the Antarctic are in several instances not the same as for the Falkland 
Islands). 

70 The concept of ‘‘inter-temporal law’’ is accepted here within limits, but nineteenth- 
century (or later) law must, it is believed, be applied to Antarctic disputes. See Max 
Huber’s discussion of this principle as Arbitrator in the Island of Palmas Case, 22 
A.J.1.L. 883 (1928). 

71 J. Simsarian, ‘‘The Acquisition of Legal Title to Terra Nullius,’’ 53 Political 
Science Quarterly 111-128 (1938). Even an inchoate title (or jus ad rem) would not 
result in the absence of this animus occupandi. According to Lauterpacht’s Oppenheim, 
International Law, Vol. I, p. 558 (8th ed., 1955), discovery plus symbolic annexation is 
called ‘‘ fictitious occupation’’ and not capable of conveying sovereignty (jus in re), 
though he admits that state practice did not conform to the effective occupation rule 
until the nineteenth century. See A. S, Keller, O. J. Lissitzyn and F. J. Mann, Creation 
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Thus, possession was even then more important than prior discovery. 
Further, the act of discovery must have the character of state action. This 
ean be conferred in advance or be made retroactive by attributing to the 
discoverer an official status and mission of discovery. Subsequent attribu- 
tion is probably limited to some reasonable period after knowledge of the 
‘“‘latent’’ discovery is received by the government concerned.** As the 
international law on the subject evolved, the requirements after discovery 
became gradually more elaborate until the doctrine of ‘‘effective occupa- 
tion’’ came to be generally adopted some time before the end of the 
eighteenth century.*® 

At the same time, less exacting standards were introduced for uninhab- 
ited, desolate, or polar regions. Title could be completed with acts of 
sovereignty of less frequency and less magnitude. But little precision has 
been developed in the definitions. Each case apparently must be judged 
on its own merits.** At first, ability to perfect title in the polar regions 
was denied altogether by some writers. These latitudes were judged com- 
pletely unsuitable for the settlement believed required for ‘‘effective oc- 
cupation.’’*® This remains, despite occasional or recent signs of vacilla- 
tion, part of the official United States position. Subsequently, however, 
the presence intermittently of official personnel or licensed commercial 


enterprises, for example, during the summer months, was deemed suffi- 


cient.**° Nonetheless, all major claimants are now following the Chilean 


of Rights of Sovereignty through Symbolic Acts, 1400-1800 (1938, 182 pp.); Johnson 
v. MeIntosh, 8 Wheat. 543. 

Vattel wrote: ‘‘When navigators have met with desert countries, in which those of 
other countries had, in their transient visits, erected some monument to show their 
having taken possession of them, they have paid as little regard to that empty ceremony 
as to the regulation of the Popes, who divided a great part of the world between the 
crowns of Castile and Portugal.’’ Bk. I, Ch. XVIII, Sec. 209, as quoted in 1 Moore, 
Digest of International Law 26 (1906). See ibid. 264-265, on the ‘‘extravagant and 
unreasonable’’ nature of Spain’s claim to the whole American Continent by virtue of 


first discovery and grant of the Pope. 

72 See F. A. von der Heydte, ‘‘ Discovery, Symbolic Annexation and Virtual Effective 
ness in International Law,’’ 29 A.J.I.L. 452-461 (1935). 

73] Oppenheim 558 (8th ed.). See N. L. Hill, Claims to Territory in International Law 
and Relations 145-158 (London, 1945). 

740. Svarlien, An Introduction to the Law of Nations 176-177 (1955). Green H. 
Hackworth insists that barring settlement, a claimant state must ‘‘establish that by some 
other process it is in a position to exercise control over what it claims as its own.’’ 
1 Digest of International Law 453 (1940). See J. B. Scott, ‘‘ Arctic Exploration and 
International Law,’’ 3 A.J.I.L. 939-940 (1909); M. F. Lindley, The Acquisition and 
Government of Backward Territory in International Law 4-9 (London, 1926); T. E. M. 
McKitterick, ‘‘The Validity of Territorial and Other Claims in Polar Regions,’’ 21 
Journal of Comparative Legislation and International Law (3rd Ser.) 89-97 (1939); 
and W. Lakhtine, ‘‘ Rights over the Arctic,’’ 24 A.J.I.L. 709-711 (1930), disavowing— 
for the Arctic—all the elements of effective occupation. 

75 Higgins’ 8th ed. of Hall, Treatise on International Law (1924), sec. 30. See 
T. W. Balch, ‘‘The Arctic and Antarctic Regions and the Law of Nations,’’ 4 A.J.I.L. 
267-268, 274-275 (1910); Lakhtine, loc. cit. 705-706; Scott, loc. cit. 941. 

76 Huber in the Island of Palmas Case held that ‘‘sovereignty cannot be exercised in 
fact at every moment on every point of a territory. The intermittence and discontinu 
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and Argentine lead in the establishment of permanent (year-round) mili- 
tary, weather service and scientific encampments in order to be able to 
show ‘‘continuous settlement.’’** Meanwhile Lauterpacht, in the 1955 
edition of Oppenheim, continues to concede in the law no exceptions to the 
full ‘‘effective occupation’’ test."* The question may be raised whether 
those special considerations for polar regions as may have been established 
during the nineteenth and early twentieth century still apply today in the 
light of the new attitude toward at least the possibility of polar occupation 

Maintenance of titles—especially where completion is difficult or still 
in doubt—is another important matter. Even if wide tolerance is granted 
in polar areas, title, once completed, eventually may be lost in the absence 
of that minimum degree of continuous occupation required. Despite the 
extreme leniency shown by the Permanent Court of International Justice 
in the Eastern Greenland Case,’® authority in the Antarctic must be ex- 
ercised at least ‘‘as and when occasion demands.’’*° And finally by pre- 


ity compatible with the maintenance of the right necessarily differ’’ in varying circum 


stances. 22 A.J.I.L. 877 (1928). See Waldock, loc. cit. 336-337; M. Cruchaga, 
Derecho Internacional, Vol. I, p. 332 (Madrid, 1923); P. Fauchille, Traité de Droit 
International Public, Vol. I, p. 744 (Paris, 1926). The extreme case of a small, 
desolate island requiring very infrequent ‘‘administration’’ is upheld in the famous 
Clipperton Island Award, translated in 26 A.J.I.L. 390 (1932). 

77 These bases had a total population in 1952 of 297 men (82 Chileans, 215 Argen 
tines). Kosack 144, note. 

Chile has four: at Greenwich Island with a ‘‘Maritime Governor of the Chilean 
Antarctic’’ and a postal officer; on Palmer Peninsula at Bransfield Strait and at the 
Gerlache Channel; and since February, 1955, on Deception Island. Pinochet de la 
Barra, Chilean Sovereignty in Antarctica 55-56; Chile, Mensaje Presidencial de 1955 

In addition to the Laurie Island station, Argentina now has eight detachments: at 
Gamma Island (Melchior Archipelago), at Hope Bay (tip of Palmer Peninsula), on 
Persson, Deception and Livingston Islands, on the mainland at Bismark Strait, in 
Marguerite Bay and on Coats Land (the new ‘‘General Belgrano’’ base). See Argen 
tina, Informaciones Argentinas (Jan.-Feb.-March, 1947), ‘‘Soberania Argentina en la 
Antartida. .. .’’ 

The British now are maintaining at least eight establishments: at Deception Island, 
Port Lockroy, Hope Bay, Argentine Islands, Admiralty Bay, Signy Island in the 
South Orkneys, Anvers Island, and Horseshoe Island. Bases in Duke Ernst Bay (Igye) 
and on Shackleton Island were to have been established during the 1955-56 Antarcti 
season. 

Only one U. S. base (proposed for 1956-57 in the Weddell Sea area at 78°S. and 
47°W )—besides that planned for the South Pole itself—will fall within the ‘‘ Ameri 
ean’’ Antarctic. The bulk of the U. 8S. activity in recent years has been in the 
‘*Pacific’’ quadrant. 

The above was compiled from the sources noted and from United States Navy 
(Operation ‘‘Deep Freeze’’) Map of the Antarctic area with Stations for 1955-56 and 
1956-57 (H. O. 16429, 2d ed., Oct. 27, 1955), from which exact locations may be obtained. 
See also Kosack 290-291. 781 op. cit. 554-563. 

79 P.C.I.J., Ser. A/B, No. 53 (1933), pp. 45-46. 

80 Waldock, loc. cit. 336. To hold otherwise is to delete altogether the ‘‘continuous”’ 
aspect of effective occupation. Tacit intent (animus) to abandon may be implied 
after an extended period of complete administrative disregard for a territory by the 
home government (such as failure to list as territory in appropriate official documents 
and failure to provide appropriate rules for the government of the territory in ques 
tion). See the Minquiers and Ecrehos Case (France v. United Kingdom, [1953] I.C.J. 
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scription, continuous and relatively undisturbed exercise of authority by 
another state effects the expiration of even a prior definitive title.* 
Whether a title actually has lapsed is, of course, a subject for careful 
determination. 

Both Argentina and Chile rely heavily on the uti possidetis principle 
used with notorious lack of precision in the many Latin American 
boundary altereations following independence.** Inasmuch as the prin- 
ciple is really a claim of ‘‘succession,’’ Argentina or Chile cannot succeed 
to something the parent state did not have in her possession to give.* 
In any case, it is extremely doubtful whether title to all lands held or 
discovered in the ‘‘general international neighborhood’’ passes automati- 
cally to a freed colony. But if so, perfecting or maintenance actions by 
the new state would be imperative.** Furthermore, an extremely reluctant 


Spain did not lose all of her territory in the New World at one time or 


in treaties of cession. Express indication that Spain intended to relinquish 
any such titles must be produced.*® Even then the successor must prove 
perfection and subsequent maintenance. 


Reports 47), digested and excerpted in 48 A.J.I.L. 319, 321, 323 (1954). On the 
general question of abandonment (voluntary dereliction) see 1 Moore, op. cit. 298-301. 

811 Oppenheim 559 (8th ed.); Clipperton Island Award, loc. cit. 393; Island of 
Palmas Case, 22 A.J.I.L. 912 (1928); Minquiers and Ecrehos Case, 48 ibid. 318-326 
(1954). On prescription see 1 Moore, op. cit. 293-297. Inasmuch as this writer 
holds, in the last analysis, the Antarctic area to have been terra nullius at least down to 
fairly recent times (and all titles have been developed in the presence of substantial 
competing state activity), this principle ought to have little concrete application in the 
final settlement. Prescription may be more appropriate in connection with the Falkland 
Islands dispute. See D. H. N. Johnson, ‘‘ Acquisitive Prescription in International 
Law,’’ 27 Brit. Year Book of Int. Law 338-349 (1950). 

82 The 1810 uti possidetis was originally a mutual understanding between former 
members of the Spanish Empire. See, for example, Art. 39 of the 1855 Argentine- 
Chilean Treaty of Peace, Friendship, Commerce and Navigation: ‘‘Both contracting 
parties recognize as boundaries of their respective territories those that they possessed as 
such at the time of the separation from the Spanish domination in the year 1810... .’’ 
Quoted in Diaz Cisneros, op. cit. 45. 

83 See precisely this problem in the Clipperton Island Award, loc. cit. 393. Spanish 
discoveries in the South Atlantic are set forth in detail in E. Ruiz-Guifiazi, Proas de 
Espafia en el Mar Magallfnico (Buenos Aires, 1945, 170 pp.). 

84 Pinochet de la Barra, Chile’s semi-official authority on this subject, admits the 
inchoate status of Spanish titles as inherited by the new republic, but contends that 
certain administrative actions from 1892 and in 1906 constitute the final completion of 
title (Chilean Sovereignty in Antarctica 34-40). 

85 Otherwise, no more than the de facto rights achieved by revolution may be adduced. 
The new regimes were barely in effective control of their more settled latitudes, not to 
mention unsubdued Patagonia or regions much further south. Many Latin American 
writers consider the legal separation from Spain in a special (and highly problematical) 
light based on a ‘‘decentralized’’ concept of the Empire during the Napoleonic oceupa- 
tion of Spain and a subsequent ‘‘ independence of the vice royalties’’ as such. In this 
rather forced explanation of events the uti possidetis doctrine has its theoretical founda- 
tions, but this view is not deemed relevant vis-d-vis third Powers, i.e., not to affect rights 
under general international law. For another view see the arbiter’s dictum quoted 
in J. B. Seott, ‘‘The Swiss Decision in the Boundary Dispute Between Colombia and 
Venezuela,’’ 16 A.J.I.L. 428-429 (1922). 
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Inchoate title cannot give any presumption favoring the acts of perfec- 
tion of the discovering (or succeeding) state beyond a ‘‘reasonable’’ pe- 
riod of time. In any attempt to fix this ‘‘reasonable’’ period of time the 
status of the means of transportation and the pace of administrative pro- 
eedures of the age certainly must be considered. In view of the sub- 
stantial competing-state activity, it seems not unreasonable to regard the 
maximum ‘‘grace period’’ as twenty years after discovery. Perhaps ad- 
ditional time, another twenty years, should be granted to new states, al- 
legedly successors to valid inchoate titles, in order to give young govern- 
ments a chance to organize themselves and to recover from the primary 
effects of a revolution. Accordingly, Spain’s inchoate claims in this area, 
if any, can be said to have lapsed (wherever perfection did not occur) 
twenty years after either the date of discovery or the birth of the state 
legitimately successor to still valid claims, whichever is later. If the uti 
possidetis of 1810 is used, this would mean by 1830. 

Abandonment of perfected title, i.e., failure to maintain sovereignty, 
might well be presumed after a maximum of fifty years of insufficient or 
no ‘‘effective occupation.’’ Barring unusual circumstances, no later than 
fifty years after independence Chile and Argentina would have to meet 
proper maintenance tests for all perfected titles inherited. If the utt pos- 
sidetis of 1810 is used, this would mean by 1860.*° 

The legal status of an island or other territory in the Antarctic under 
international law can only be ascertained by applying, in the last analysis, 
some such general yardsticks at least as a point of departure. Presuming 


ee 


clear, original Spanish title (at least inchoate) over a specific territory, the 
possible alternative findings at any given time after 1810 are: 


Spanish inchoate title persisting ; 
Spanish title perfected, sovereignty maintained ; 
Argentine or Chilean inchoate title by proven succession, or re- 
discovery and annexation of lapsed Spanish titles; 
Argentine or Chilean sovereignty, as successor to perfected title 
or by maintenance of title perfected after 1810; 
(5) Terra nullius ; 
(6) Inchoate title or sovereignty of a third state established. 


Admittedly, the first two are not realistic alternatives. Of course, dis- 
coveries of new lands, effected in the name of the new republics, must face 
the regular tests. In brief, if in the case of the Antarctic it can be shown 
that Spain had any inchoate title and was successful in perfecting it, and 
that such title passed to Chile or to Argentina (or that inchoate title did 
pass), the question remains: What was done to maintain or perfect such 
titles during the years immediately following independence? 


86 The arbitrary nature of the time periods suggested is fully realized. However, in 
any final determination of this legal question, some court or arbitrator will have to 
ascertain the crucial dates or time periods. It is hoped that the forthright expression 
of what one writer believes ‘‘reasonable’’ under the circumstances will at least lead to 
the disclosure of other opinions on the matter. See Lindley, op. cit. 152-157, for @ 
discussion of fifty years as the reasonable period in the British Guiana-Venezuela 
Boundary Arbitration Treaty. 
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Neither the Antarctic mainland proper nor its adjacent islands were 
discovered until after independence. Argentina and Chilean whaling and 
sealing excursions worked in the area, but there was apparently little re- 
gard for the establishment, perfection or maintenance of titles. Few if 
any of the pursuits of Argentines and Chileans were clearly vested—either 
before or after voyages—with the character of state action.*’. So-called 
uti possidetis titles may withstand little close scrutiny at the hands of de- 
tached judges or arbiters. 


III. THe Sector THEORY 


Despite the commonly accepted notion that sectors first appeared in the 
Arctic area, the first actual sector to be proclaimed was that of the Falkland 
Islands Dependencies by Letters Patent in 1917.** But it cannot be denied 
that the early commentaries are dedicated to the continuity and contiguity 
ramifications of that principle in the Arctic.*® A proper formulation of 
the sector theory is the exceptional extension of sovereignty by a well- 
established state (whose territory already extends into the Arctic Circle) 
to the polar extremities of the Continent and to the related islands lying 
poleward therefrom. The territory thus claimed is either a part of, or 
adjacent to, and directly related geologically to, the same mainland. This 
relationship has been expressed geopolitically as ‘‘a region of attraction.’’ °° 
Applying this conception of the sector theory to the ‘‘ American’”’ Antarctic, 
the ‘‘littoral states’’ involved certainly are Chile and Argentina. But the 
question arises, Are the Antarctic lands prolongations or extensions of the 
American Continent? And, if so, does South America itself project into 
the Antarctic Circle? As to the latter question, it is clear that South 
America does not. However, it does extend much further south than any 
other continent; in the light of the known severe climatic conditions, failure 
technically to penetrate the Antarctic Circle may not be crucial. On the 
former question a more substantial objection appears. Even with the ‘‘re- 
gion of attraction’’ concept, islands geologically related to, and physically 
closer to, an entirely different continent would not generally qualify for 
‘attraction’? to some other continent, especially when several hundred 
miles of ocean intervene. Sectors, if allowed at all in international law, 
should properly begin with their base on the mainland and project toward 
the offshore territories. As it is, the Antarctic sectors are based on an 
arbitrary Parallel on the high seas and project toward an alien mainland.” 

87 See Waldock, loc. cit. 319-320; Pinochet 24-28; University of Buenos Aires, op. 
eit. 11-47. 

88 The original Letters Patent for this area, dated 1908, also amounted to a sector, 
though this was probably not the clear intention at that time. The remarks of the 
Canadian Senator Poirier first suggesting some such device for the Arctic were made in 
1907. See Waldock, loc. cit. 327-328, 337-338. 

89 See Lakhtine, loc. cit. 703-717; Corbett, op. cit. 114; 1 Hyde, International Law 
Chiefly as Interpreted and Applied by the United States 347-355 (2d ed., 1945). 

90 Lakhtine, loc. cit. 705. See also E. Shackleton, ‘‘ Antarctica ... ,’’ 3 United Na 
tions World 19-21 (1949). 

%1 See 1 Hyde, op. cit. 350. It should be noted that, strictly speaking, the Chilean 
sector has no such base line. Official maps accord with the letter of the original 1940 
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rhis is a complete reversal of the theory. Neither the islands adjacent to, 
nor parts of the mainland of, another contiment may be comprehended 
under that principle. Any island in the southern waters having primary 
geographical propinquity to the Continent of South America may fall 
under the ‘‘attraction’’ formula, but none of the territories disputed in 
the Antarctic today fit this description. This is not to dismiss the more 
complex (but likewise extra-legal) geotectonic studies of the extension of 
the Cordillera (discussed above) as a basis for an arbitrative demarcation 
between Chile and Argentina. 

It cannot be presumed that the rest of the international community has 
given up to states which are accidentally the closest all rights to unoccupied 
lands of possible strategic importance, whether or not currently sus- 
ceptible of settlement or exploitation. Therefore severe limitations must 
be placed on the use in international law of any concept involving ‘‘ region 
of attraction,’’ propinquity or contiguity. As an obvious consequence of 
the decentralized, semi-anarchical conditions of nation-state life, every state 
is concerned defensively, economically and otherwise with the area (land 
or sea) adjacent to its present territory. But if applied generally, the 
absurdity, even the impossibility of such a principle in law, seems clear. 
Argentina or Chile cannot claim Antarctic territories merely for reasons 
of ‘‘attraction.’’** If the territory in question is terra nullius, then the 
ordinary mode of acquisition must be employed, though the motivation for 
prosecuting such acquisition may well reflect strategic considerations. If 
it is not terra nullius, the sovereign is not displaced because of another’s 
contiguity. ‘‘Attraction’’ of itself yields no title in the Antarctic or else- 
where. 


Decree, denoting only the longitudinal sides, though the marking usually ceases at the 
60th Parallel. 

Waldock (loc. cit. 340-341) rejects Jessup’s contention that the British sector 
is predicated on the location of the Falkland Islands and constitutes a ‘‘ projec- 
tion of longitudinal lines outward from those islands.’’ (Philip C. Jessup, ‘‘Sov 
ereignty in Antarctica,’’ 41 A.J.I.L. 119 (1947).) But the arbitrariness of sector lines 
cannot easily be dismissed. Waldock contends that the British sector is ‘‘ based on 
‘occupation’ rather than discovery’’ and that though it may ‘‘appear to include areas 
of the high seas’’ the ‘‘high seas are not in fact claimed and the projection of the 
sectors north of the [Antarctic] continent only serves as a convenient means of bring- 
ing under a single geographical definition both the continental sector and individual 
islands to which specific titles are also professed.’’ (Loc. cit. 341 note, 341). The 
sweeping claim, then, to ‘‘all islands and territories whatsoever ...’’ by the 1917 
Letters Patent would appear excessive. The 1908 Letters Patent are, in contrast, very 
specific about the territories claimed. Furthermore, it may be suggested that the 
British may wish to lend to the whole area a relatively high degree of state activity 
which in reality has taken place primarily in the more northeasterly, sub-Antarctic 
reaches of the sector. It seems inconsistent to maintain that the South Georgia and 
South Sandwich Islands form some kind of ‘‘unity’’ with the Antarctic mainland, 
while denying the Argentine and Chilean claims to ‘‘contiguity’’ when the traditional 
territories of the latter are some 300 miles closer to the South Shetlands and Palmer 
Peninsula. See Luis Riso Patrén, ‘‘La Ant4rtida Americana’’ (published separately 
from Anales de la Universidad de Chile in Santiago, 1908, 25 pp.), p. 10, for his 
definition of what is included in the ‘‘ American Antarctic.’’ 

92 See 1 Moore, op. cit. 265-267, 


; 
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But the sector theory may also be defended in terms of the more modest 
“‘hinterland’’ principle, using longitudes (at a location where ‘‘pie slices’’ 
result) instead of the parallels so familiar in history. In this case, the 
basis for the boundaries of any sector is the claimant’s record of exploration 
along the Antarctic mainland. Sector lines must bear a rather close rela- 
tionship, then, to the area in which the acts of discovery and possession 
of the continent proper have taken place.** And here the Argentine and 
the Chilean claims, amounting to all but 25° of the quadrant, are particu- 
larly weak.** Generally speaking, sectors were staked out in advance of 
political or even scientific exploration and even today (in comparison 
with competing-state action) the adequacy of the exploration by Chile and 
by Argentina along the mainland coast of Antarctica is very doubtful.” 

If it is granted that Antarctic sectors must be based on actual main- 
land claims looking toward the hinterland, the further question remains as 
to the propriety under international law of casting the sector backwards at 
great distances out over the high seas, like a net, in order to ‘‘catch’’ as 
many islands as possible. Prior to the establishment of firm claims on 
the mainland, the normal if controversial ‘‘proximity’’ justification for 
claims to offshore islands cannot even be raised. Too, some of the islands 
are very far ‘‘offshore,’’ such as the South Orkneys. There is nothing 
irregular in states laying claim to such islands individually, but it defi- 
nitely is an innovation to construct a sector—ostensibly based on mainland 
titles—which embraces distant islands in the opposite direction. In the case 
of the United Kingdom and of Argentina, it is not too much to assume that 
the boundaries of the sectors were determined by the location of these 
distant islands regardless of mainland titles. If the lines proceeded from 
the explored mainland strip only, southward to the Pole, a standard hinter- 
land principle (as troublesome as that is) is all that would be involved. 
The attempt to embrace quadrants of the high seas irrespective of concrete 
discovery or effective occupation of much of the land encompassed—islands 
or mainland or both—gives rise to the anomaly. 

The sector may be a convenient device for designating a sphere of in- 
terest or giving a general, geographical label to an island area too complex 
for specific designation on maps of certain seales, but general international 
law attaches no significance to lines laid across the open seas and made to 


98 See G. Smedal, Acquisition of Sovereignty over Polar Areas 54-76 (Oslo, 1931), 
for an able critique of ‘‘The Sector Principle.’’ 

%4 In addition to other chronologies cited above, see the voyages of Antarctic discovery 
and exploration by all nations, catalogued in U. S. Department of Interior, U. S. Board 
of Geographical Names, The Geographical Names of Antarctica 20-109 (Special Pub. 
No. 86, 1947), starting with James Cook (1772-1775) and ending with the Byrd 
Expedition of 1939-40. British visits totaled 15 up to 1845, and 43 by 1940; the 
United States had 7 voyages up to 1845 and a total of 16; Argentina had only one re- 
corded (1903) as a purely relief and rescue mission for a Swedish expedition. Chile 
had none. Of course, since World War II the frequency of visits to the area by all 
interested parties shows marked increase (Kosack 261-285). 

%5 See Pinochet de la Barra, Chilean Sovereignty in Antarctica 55-56; Quaranta, op. 
eit, 142-177; Waldock, loc. cit. 327-334. This is not to say that these states may not 
have superior titles to specific islands or specific strips of the coast. 
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surround or bisect land arbitrarily. The test of sovereignty must be met 
for each island group, isolated island, and strip of mainland. The ‘‘sector’’ 
as such is legally irrelevant.°° As Oscar Svarlien of the University of 
Florida recently put it: 
Any attempt to alter the formula of effective occupation because of 
special geographic and climatic conditions can be of only dubious 
value. It would seem that any territorial title, whether based on 
original discovery or the ‘‘sector principle,’’ in the absence of effective 
occupation, would tend to widen rather than bridge the gap between 
reality and law.’ 


The sector situation is not without its rationale. The subjects of inter- 
national law are all too frequently disdainful of the ‘‘rules of the game.”’ 
Consequently, an interested state may be expected to attempt, at least, the 
appropriation to itself of all such territories. Furthermore, the physical 
problems of approaching the Antarctic mainland are substantial. The 
need for stepping stones and safe harbors is acute. Lastly, if the twenty- 
one American Republics (and without Canada’s or Denmark’s express con- 
sent) can mark off the perimeter of a continuous defense zone from Pole to 
Pole and far out into the Atlantic and Pacific oceans, what additional ‘‘sin’’ 
ean there be in Antarctic sectors which, as a matter of fact, largely coincide 
with the Hemisphere Defense Zone? ** 

Such justifications do not amount to a rule of international law. None- 
theless, the practice of states in the long run does create the international 
legal norm. Perhaps a change is now taking place in this field. This 
instability constitutes a poor legal case for the current sector claims, but 
students of international law must not be blind to the uncertain status 
of many of the old rules.*°° Therefore, perhaps the law in regard to terri 
torial waters and the high seas cannot be considered today as settled, even 
though it might have been so regarded only a few decades ago. The dis- 
satisfaction with the ‘‘remedy’’ afforded by the traditional rules, expressed 
in the numerous attempts by states to extend their jurisdiction at least 
partially over certain adjacent waters, may have set up additional barriers 


96 For a Soviet view of the sector theory as applied in the Antarctic—including an 
account of the alleged surreptitious role of United States ‘‘imperialists’’—see W. W. 
Kulski’s exposition and critique, ‘‘ Soviet Comments on International Law,’’ 45 A.J.1.L. 
766-769 (1951). 97 Op. cit. 177. 

98 See address of Pascual La Rosa, op. cit. 62. 

99 See the trend reflected (even though resisted) in United Nations, Reports of the 
International Law Commission, 3rd Sess. (1951), pp. 16-20; 5th Sess. (1953), pp. 12-19; 
6th Sess. (1954), pp. 12-21, and 7th Sess. (1955), pp. 2-22, 25-49; H. Lauterpacht, 
‘*Sovereignty over Submarine Areas,’’ 27 Brit. Year Book of Int. Law 376-433 (1950). 

100 The certainty of the law is without doubt one of its highest values. Change is the 
opposite of certainty, and informal, rapid change is—from the legal point of view—the 
‘*enemy of the law.’’ In the absence of more centralized lawmaking and law-applying 
machinery, however, the disabilities of a primitive international system must be tolerated, 
even accommodated within the system or else the contention that there is such a thing as 
international law must be abandoned altogether. See R. W. Tucker, ‘‘The Principle of 
Effectiveness in International Law,’’ Law and Politics in the World Community (1953, 
G. A. Lipsky, ed.), pp. 31-48. 
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to the adjudication of the Antarctic disputes. Every major claimant except 
the United States and the Soviet Union has a “‘sector’’ to defend.*” 


IV. ALTERNATIVE SOLUTIONS 


In the final settlement of the Antarctic claims, international politics will 
probably play the major réle. The best the advocate of international law 
can hope for is some attentior to legal form and procedure and a little 
to substantive rules and principles. It can be hoped that settlements 
will be reached peacefully through established or ad hoc means. It can 
be hoped that the most extreme and fanciful claims will be dropped or 
finally denied fulfillment. 

The present trends indicate very little likelihood of international control 
either under the United Nations as a kind of exceptional, non-inhabited 
trusteeship, or under a condominium of the claimants. Condominiums 
have proved troublesome and may be regarded as ‘‘out of style.’’ The 
Trusteeshin Council has already given consideration to the question and 
has declined to act.*°? Moreover, any United Nations or other international 
settlement would embarrass and make indignant the many superpatriots 
of Chile and Argentina who have been assuring their fellow citizens for 
many years that their country not only has virtually exclusive claims in 
its sector, but a chance at possible world greatness through the unknown 
potentialities of the Antarctic. The typical exhortation runs as follows: 


The national territory is one and indivisible, and never will there be 
an Argentine, worthy of the name, who will give up one single centi- 
meter of the area of his fatherland. The antarctic sector that belongs 
to us is as much Argentine as any of our provinces or territories.’ 


In Chile the Antarctic is treated with equal seriousness: 


I am one of those who believe that the national patrimony, whatever 
may be its importance, has to be maintained intact. Such as it is we 
receive it from our founding fathers, and deliver it in equal form to 
the coming generations.*** 


Great Britain’s most recent attempt to secure a judicial settlement was 
made by unilateral application to the International Court of Justice on 
May 4, 1955. Chile and Argentina were thus obliged formally to refuse 
to adjudicate. At the same time London secured a wide audience for the 
substance of its case. In reality the Application amounted to a pre- 
liminary Memorial.’®> In letters to the Registrar of the Court dated July 


101It may be noted that neither Chile nor Argentina has accepted the compulsory 
jurisdiction of the International Court of Justice. Disinclination to adjudicate the 
Antarctic question under the existing law may partially account for this fact. 

102 In 1947, on petition from the Women’s International League for Peace and Free- 
dom. See the pertinent documents cited in The United Nations Library bibliography 
(cited above), p. 3 (entries 25-35). 103 Canepa, op. cit. 5. 

104 Rail Juliet Gémez, Minister of Foreign Affairs, in Chile, Politica Int. 28. 

105 1.C.J., Application Instituting Proceedings ... May 4th, 1955, Antarctica Case 
(United Kingdom v. Argentina), 85 pp., and the same, except Antarctica Case (United 
Kingdom v. Chile), 81 pp. These documents contain rather complete and important 
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15 and August 1, 1955, Argentina and Chile denied the Court jurisdic- 
tion.*°* On August 31, 1955, the United Kingdom acknowledged to the 
Registrar that the Chilean and Argentine replies meant rejection of 
jurisdiction. Consequently the Court issued orders on March 16, 1956, 
removing both cases from the List.’ 

In all likelihood Britain will experience extreme difficulty in seeing this 
Antarctic question through to a legal ‘‘showdown.’’'°* Colonialism in any 
form—even over uninhabited lands—is in great disrepute. For its social, 
political and economic revolutions the Afro-Arab-Asian-Latin American 
group of underdeveloped countries receives substantial sympathy from 
the peoples of the great Powers. Self-determination, equality and indus- 
trialization are now values of a very high order in the world. As a conse- 
quence, for lack of domestic as well as international support, no major 
Power can for long thwart the nationalistic ambitions of these new (or 
newly assertive) states if the disputed matter or territory is deemed to lie 
within, or pertain to, the underdeveloped region. The Antarctic problem 
must be classified as such a dispute. After all the explanations and legal 
arguments are made, the Antarctic will still be regarded as land ‘‘alien’’ to 
the British Isles. Chile and Argentina, regardless of the merits, can win 
the favor of world public opinion. Students of international affairs have 
long recognized the strongest force in the world to be nationalism. In its 
modern form, the new nationalism of these underdeveloped countries is 
proving a formidable successor to its progenitor. 

With this climate of world opinion in mind, it might be advisable in the 
long run for the United Kingdom to assign her claims to another state al- 
ready a claimant in return for concessions elsewhere or for other consider- 
ations. A most likely prospect would be, of course, the United States. 
Such a move would unite the strongest legal titles with the most capable 
Power (in terms of technological development and exploitation of the re- 


formulations of the British claims. Even though not appearing before the Court, Chile 
and Argentina can hardly afford to ignore the challenge to publish statements (likewise 


in English and French) as thorough and dispassionate as these two by the United 
Kingdom. See also M. O. Hudson, ‘‘The Thirty-Fourth Year of the World Court,’’ 
50 A.J.1.L. 10 (1956). 

106 New York Times, May 7 and Aug. 4, 1955; La Prensa (Buenos Aires) editorial of 
July 4 and text of the Argentine letter to the Court, Aug. 4, 1955; Chile, Mensaje 
Presidencial de 1955. 

107 Antarctica Case (United Kingdom v. Chile), Order of March 16th, 1956, [1956] 
I.C.J. Rep. 15; Antarctica Case (United Kingdom v. Argentina), Order of March 16, 
1956, [1956] I.C.J. Rep. 12. These cases were Folios 26 (Argentina) and 27 (Chile) 
on the Court’s General List. I.C.J. Yearbook, 1954-1955, pp. 72-73. 

It should be kept in mind that, given jurisdiction, the Court might or might not have 
acquiesced in the use of sectors (even when employed by all litigants), might have 
divided the territories piecemeal, or might have refused to award all or part of the 
region if it should discover other claimants than the present parties, or if it should find 
certain titles to be imperfect. The Judgment might well have left part or all of the 
disputed area in an inchoate title status; portions might have been found to be res 
nullius still. 

108 Discussion in this article of extra-legal solutions in the Antarctic has been re- 
stricted to the bare minimum compatible with making the reader aware of some of tlie 
alternatives. 
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gion). The United States may have let many of its own potential claims in 
this quadrant go by default through failure to perfect inchoate title or even 
failure to establish sound inchoate title to begin with. Such a sudden and 
decisive change in the power relationship in the area would certainly bring 
forth vehement protests from Argentina and Chile. The ‘‘already too 
powerful’’ United States would be accused of reversion to its earlier ‘‘im- 
perialism,’’ and of taking away the future, the patrimony of its Pan 
American neighbors. The wounds left by such incidents as the Mexican 
War and by the Marines in Nicaragua and Haiti would be reopened by the 
nationalists, the anti-yanquis all over the Hemisphere and, of course, by the 
Communists. The political authorities of the United States probably would 
not accept an assignment of British rights just because of such repercus- 
sions,?° 

The other leading candidates for assignment would be, obviously, Chile 
and Argentina. Britain would not, in all probability, turn over her 
rights to just one of the two South American claimants, because an adverse 
publie reaction would be precipitated in the country left out. Outright 
sale as such is out of the question, but a substantial payment for the navi- 
vation facilities, bases and other investment in the area would be in order 
and not embarrassing to the South Americans. Undoubtedly Argentina 
would exert pressure to include the Falkland Islands in the settlement. 
England should experience little difficulty in securing virtually unlimited 
‘*scientific’’ exploration and weather-station rights. If Britain considers 
it necessary to continue to concern herself with the Falkland Islands or the 
Antarctic lands as control points over South Atlantic sea routes,’*® specific 
base rights might also be arranged, particularly if negotiated with United 
States support or participation. 

With adjudication or arbitration effectively barred, London’s remaining 
policy choices are precisely: (a) to stay on in the area, suffering increasing 
amounts of friction and charges of colonialism in contravention of the 
‘“‘multilateralized’’ Monroe Doctrine,’*" or (b) to reach some such nego- 
tiated settlement with both Chile and Argentina, liquidating the British 
territorial interests. Realistic appraisal of the weight of modern world 
opinion against outlying possessions does not mean an automatic capitula- 
tion to any underdeveloped state bold enough to press its demands, no 
matter how unreasonable, in the political forum; but some battles, such as 
this one over Antarctic sovereignty, are not worth fighting. 

This pessimistic picture (from the British point of view) can be sub- 
stantially modified by only two major variables, the United States and the 
United Nations. Should the United States step in to become one of the 
avowed claimants to the area, perhaps with another overlapping sector but 

109 U, S. military (among others) and more especially naval circles would, in this 
Writer’s opinion, be eager for such a windfall or for any other development which would 
strengthen or make express the U. S. position in the Antarctic. 

110 Of particular significance in the event of wartime interruption of the Panama 
Canal. The largest aircraft carriers are too wide for the Canal’s locks and must go 
around Cape Horn in any case. Dodson, loc. cit. 2. 

111See Olive Holmes, ‘‘ Antarctic Claims Raise Colonial Issue in Americas,’’ 27 
Foreign Policy Bulletin (1948). 
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without arranging an all-parties solution at the same time, the situation 
would only become that much more complex and hostile. In this form it 
could continue almost indefinitely and be rather costly to all concerned. 
The United States seems aware of this and thus far has preferred to remain 
in the background politically in order eventually to promote some final 
multilateral disposition." Should the United States support with vigor 
a United Nations or condominium proposal, the picture might improve 
considerably, even taking Argentine and Chilean displeasure for granted." 

In conclusion, the South American claimants have in general a weak, 
but not spurious case. The specific titles of no claimant, however, have 
yet been shown to meet in all respects the several tests of general interna- 
tional law, especially over the entire area claimed. The United Kingdom 
probably can prove valid title to more of the area in dispute than can the 
other two parties, but this does not exclude Argentine and Chilean sover- 
eignty over particular portions.’'* The use of the sector as a blanket claim 
is unacceptable. On other than legal grounds the Latin American claim- 
ants have time, publie opinion, and the potent ‘‘underdeveloped area na- 
tionalism’’ on their side. 

Recently India proposed the inclusion of ‘‘the question of Antarctica’’ 
in the Agenda for the Eleventh Session of the United Nations General 
Assembly.'*® Thus the stage is set both in the Antarctic itself and at the 
international organization level for the production in the next few years of 
plans and activities of vital legal consequence for this last remaining land 
frontier. 


112 There is a growing feeling in some circles that the United States is about to 
abandon its position of silence (with reservation of all rights) and is about to give 
notice of specific claims. It could claim only the region from 90° W. to 150° W. Long., 
i.e., in the ‘‘ Pacific Quadrant’’ between the New Zealand and the Chilean claims with 
out conflicting with some already existing sector. The suggestion cannot be avoided, in 
deed, that the other interested states have more or less left that sector for eventual 
U. S. ‘‘requirements.’’ Admiral Richard E. Byrd has recently been made the Director 
of a new Office of Antarctic Programs in the Defense Department. New York Times, 
Nov. 3, 1955, and March 12, 1956. 

113 See Shackleton, op. cit. Nothing has been published or uttered to indicate that 
the United States has deserted its basic approach as enunciated in 1948: an extended 
exchange of views among the interested states looking toward a possible future con 
ference and some form of internationalization to promote scientific investigation and 
research in the area (see note 6 above). In 1955 the U. S. invited Argentina, 
Australia, Chile, France, New Zealand, Norway and the United Kingdom to send ob 
servers on the Navy’s preparatory expedition (‘‘Operation Deep Freeze’’) for the 
coming International Geophysical Year. 32 Dept. of State Bulletin 644, 998 (1955). 

114 The crucial point is whether the U. K. can prove that as of ca. 1940 this portion 
of the Antarctic was no longer terra nullius, while trying to show that it was so uj 
until at least 1819-1820. 

115 U. N. General Assembly, 11th Sess., Doc. A/3118, Feb. 21, 1956. An explanatory 
Memorandum to all delegations is in preparation in New Delhi. Argentina and Chile 
do not favor this development because, again, it tends to reduce the exclusiveness of 
their position and the regional character of their dispute with Britain. President 
Ibéiiez of Chile recently intimated that he would be willing for the Organization of 
American States to act as mediator in the dispute (article by J. Newman in New 
York Herald Tribune, March 31, 1956). 
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SOVIET ATTITUDE TOWARDS THE ACQUISITION OF 
TERRITORIAL SOVEREIGNTY IN THE ANTARCTIC * 


By Peter A. TomMa 


Research Assistant, Institute of Slavic Studies, University of California at 
Los Angeles 


The Antarctic Continent, with its wind- and snow-swept islands, appears 
at first sight an uninviting prize for international competition. Yet in the 
past fifty years, and notably after the second World War, claims and 
counterclaims to sovereignty over these bleak lands have been numerous.’ 
In a chronological order Soviet Russia is considered to be the most recent 
among the rivals.’ 

In order legally to substantiate her claims, Soviet jurists have advanced 
various theories within the framework of Soviet doctrine of international 
law, which recognizes six principal modes by which a state can acquire 
title to territory : discovery and occupation, accretion, prescription, cession, 
annexation, and plebiscite.* The Soviet claim to rights and interests in the 


*This paper is based on work done under a special study in the Department of 
Political Science of the University of California at Los Angeles. The author is greatly 
indebted to Professor Robert G. Neumann for his comments on earlier drafts of the 
present article. 

The materials on which this study is based may be divided into three groups: (1) 
Soviet documents; (2) works of Soviet authorities on the problem; and (3) information 
found in Soviet technical publications. Translations, both in the text and in the ap- 
pended documents, intentionally have been made to follow the original as closely as 
possible, even to sentence structure, despite the frequently obscure phraseology. 

1 By unilateral acts in 1908 and 1917 Britain handed a section of Antarctica below 
the tip of South America to the Falkland Islands, her colony. Part of the same ter- 
ritory, however, was also claimed by Argentina in 1925 and by Chile in 1940. In 1923 
Britain handed New Zealand ‘‘ Ross Colony,’’ i.e., that part of Antarctica situated near 
this British Dominion. The administration of the section of the Antarctic opposite 
Tasmania and further westward, including Enderby Land, was handed over to Australia 
in 1933. In 1924 and again in 1938 France declared Adélie Land to be ‘‘under French 
sovereignty.’’ In 1931 and 1939 Norway declared that she considered Peter I Island 
to be her own, and made it part of her territory situated between the British (Falkland) 
and Australian sectors of the Antarctic. Russian, Swedish, Belgian, German and 
Japanese explorers made particular discoveries in the area, but none of these discoveries 
is believed to have been followed either by annexation or by claims of title on the part 
of the governments concerned. In 1924 the United States Government officially stated 
that, while it does not recognize the claims of any other country in the Antarctic, it 
does not put forward any of its own. 

2The Soviet Union has shown persistent concern for the Antarctic only since 1946, 
when she signed the International Whaling Convention and sent whaling flotillas into 
the South Seas. 

3’ Akademiya Nauk S§.S.8.R., Institut Prava (Academy of Sciences of the U.S.S.R., 
Institute of Law), Mezhdunarodnoe Pravo (International Law) 260-266 (Moscow: 
Gosudarstvennoe Izdatel’stvo Yuridicheskoi Literatury, 1951). 
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Antarctic is based on the first of these six methods. The aim of this study 
is to examine the Soviet attitude towards the acquisition of territorial 
sovereignty in the Antarctic. For a better understanding of Soviet legal 
thought on the question of the Antarctic, let us compare Soviet arguments 
with the classical theories presented by Western international lawyers, and, 
where appropriate, also with their own theories propounded earlier on a 
similar problem. 


SOVIET SOLUTION 


The Soviet Union believes that ‘‘a legal solution of the question of the 
regime of the Antarctic is a matter of the future.’’* Nevertheless the 
Soviet Government had already mapped out the course for achieving such 
a solution. This course, according to S. V. Molodtsov, is fully described 
in the Soviet Memorandum of June 7, 1950.5 There it is alleged 


that insofar as the fate of the Antarctic is of interest to many coun- 
tries now, it would be expedient to discuss the question of the Antare- 
tic regime internationally in order to reach an agreement in accordance 
with the lawful interests of all the states concerned.® 


This proposal, states Molodtsov, 


is determined by profound respect and undeviating adherence to the 
principle of international cooperation in the solution of international 
problems. Therefore a truly democratic and lawful solution of the 
question of the regime of this territory is possible only on the basis of 
agreement between all interested states, on the basis of recognition of 
their mutual interests and rights.’ 


Yet only one year before, a resolution of the U.S.S.R. Geographical So- 
ciety—which apparently had given rise to the Soviet Memorandum of 
June 7, 1950*—demanded that ‘‘the problems of the Antarctic must be 
solved,’’ not by ‘‘all countries concerned’’ as the Memorandum had stated, 
but ‘‘primarily by those states that have the historical right to participate 
in this solution.’’® Similarly W. Lakhtine, agreeing with the British pro- 
posal on the Arctic regime, suggested that it would be necessary to convok« 

4S. V. Molodtsov, Sovremennoe Mezhdunarodno-Pravovoe Polozhenie Antarktiki (Con 
temporary International Legal Status of the Antarctic) 43 (Moscow: Gosyurizdat, 


1954). 5 Ibid. 45. 
® See Soviet Memorandum of June 7, 1950; English translation in Appendix I below 
p. 624. 


7 Molodtsov, op. cit. 46 (italics supplied); cf. also B. Leontyev, ‘‘ Vopros o Rezhime 
Antarktiki’’ (On the Question of the Regime of the Antarctic), Pravda, July 20, 1950, 
p. 4. 
8 The resolution, adopted on Feb. 10, 1949, by the plenary session of the U.S.S.R 
Geographical Society at Leningrad, requested the Soviet Government ‘‘to inform foreig! 
states concerning the Soviet rights and interests in the Antarctic.’’ (Pravda ani 
Izvestia, Feb. 11, 1949, p. 3.) Soviet writers such as Molodtsov, Kostritsin, and 
Durdenevsky seem to regard the resolution as a direct forerunner of the formal Memoran 
dum, and thus attach greater significance to it. 

9 See the Resolution of the U.S.S.R. Geographical Society of Feb. 10, 1949, printed in 
D. Golubev, Russkie vy Antarktike (Russians in the Antarctic) 68-69 (Moscow: Goskul’ 
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an international conference with only the six polar states present.’° There- 
fore, it is quite understandable that, in the fall of 1948, the United States 
sponsored an Antarctic Conference at which only eight countries were 
present.'' Yet one of the Soviet jurists, B. V. Kostritsin, considered this 
action as a ‘‘fig leaf to cover the American imperialists’ design to seize the 
whole of the Antaretic.’’’* An explicit illustration of an Antarctic con- 
ference which would correspond to the Soviet Memorandum of June 7, 
1950, is provided by Kostritsin in these words: 
We think that international administration of the Antarctic should 
mean not the denial of sovereignty, but cooperation of sovereign states 
in the exploitation and peaceful use of the Antarctic region. The 
Danube Convention of August 18, 1948, founded upon respect for the 
sovereignty of the Danubian countries, provides an example of such 
collaboration of sovereign independent states.** 

The appropriateness of the analogy may be questioned. It would cer- 
tainly exclude the Soviet Union from participation in any Antarctic con- 
ference on the ground that she has no possessions in the Southern Hemis- 
phere. In this respect, the Belgrade Conference of 1948, at which the 
U.S.S.R. prevented the non-riparian states—the United States, Great Brit- 
ain, and France—from participation in the Danube Commission, is sug- 
gested as a relevant precedent. 

Apart from the paradoxical analogy cited in its support, the Soviet 
Government proposed in its Memorandum as follows: 


The Soviet government deems it necessary to state that in accordance 
with international practice all countries concerned should be invited to 
take part in discussing the regime of any sphere of international im- 
portance. The Soviet government holds that this international prac- 
tice should also be observed in settling the question of the Antarctic.” 


This, according to 8. V. Molodtsov, ‘‘is the solely legal and just way for 
the solution of the Antarctic problem.’’ 

The right of the Soviet Union to participate in the Antarctic conferences 
is claimed to be even stronger by virtue of discovery and state succession."® 


STATE SUCCESSION 


Contemporary Soviet jurists maintain that ‘‘the historical right of 
priority in the discovery of the Antarctic continent belongs to the Soviet 
Union by succession from Russia.’’?* This theory seems to be in full 


10 W. Lakhtine, ‘‘ Rights Over the Arctic,’’ 24 A.J.I.L. 717 (1930). 

11 The eight countries included the United States, Britain, France, Norway, Australia, 
New Zealand, Argentina and Chile. 

‘2B. V. Kostritsin, ‘‘Vopros o Rezhime Antarktiki’’ (On the Question of the 
Regime of the Antarctic), Sovetskoe Gosudarstvo i Pravo, No. 3 (March, 1951), p. 42. 
For a review of the article see W. W. Kulski, ‘‘ Soviet Comments on International Law,’’ 
45 A.J.I.L. 766-769 (1951). 18 Loe, cit. 42. 

14See the Soviet Memorandum of June 7, 1950 (italics supplied) ; cf. also Molodtsov, 
op. cit. 47. 15 Molodtsov, ibid. 

16 Ibid. 43; see also Kostritsin, loc. cit. 42. 

17 Ibid. ; cf. Kostritsin, loc. cit. 38. 
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agreement with the general concept of succession of governments, which 
maintains that ‘‘changes in the government or the internal polity of a 
state do not as a rule affect its position in international law.’’?* However, 
not all Soviet writers are in agreement on the question of succession of the 
U.S.S.R. to the legal relations of the Russian Empire. F. I. Kozhevnikov, 
for example, maintains that the October Revolution created no new subject 
of international law, and that Russia and the Soviet Union are one and the 
same person in that law.’® §. B. Krylov, on the other hand, takes the 
position that there is no general succession when a state of one historical 
type is replaced by a state of another type, as was the case when the 
Russian Empire was replaced by the Soviet state.2° A similar stand was 
taken by the Soviet Delegation at the Genoa Economic Conference on April 
20, 1922, stating that: 


The Revolution of 1917, having completely destroyed all the old re- 
lationships, economic, social and political, and having replaced the old 
social order (class divisions) by the new social order, the sovereignty 
of an insurgent people, turning over the power of the Russian state 
to a new social class, did by this fact break the succession of those civil 
obligations which were component elements of the economic relation- 
ships of the social order now extinct.” 


According to the official acts regarding international obligations, how- 
ever, the Soviet Government has repudiated only treaties which are secret, 
and agreements concerned with foreign loans.?* The situation is not quite 
clear regarding non-secret agreements not concerned with foreign loans. 

Eugene A. Korovin, Professor of International Law in the State Uni- 
versity of Moscow, explains the viewpoint of the Soviet Government as 
follows: 


Every international agreement is the expression of an established social 
order, with a certain balance of collective interests. So long as this 


18 1 Moore, Digest of International Law 248 (Washington, D. C.: Govt. Printing Office, 
1905). ‘‘It follows from the fact of continuity of state life that all rights and title 
to property belonging to a state continue to vest in it regardless of changes in its 
government ... the rights of a sovereign state are vested in a state rather than in 
any particular government which may purport to represent it... ’’ (See Guarantee 
Trust Co. v. U. 8., 304 U. S. 126, 137 (1938); ef. 1 Hackworth, Digest of International 
Law 387 (Washington, D. C.: Govt. Printing Office, 1940). 

19 F, I. Kozhevnikov, Sovetskoe Gosudarstvo i Mezhdunarodnoe Pravo (The Soviet 
State and International Law) 32-50, 250 (Moscow: Yuridicheskoe Izdatel’stvo Min 
isterstva Yustitsii 8.S8.S.R., 1948). 

20 Institut Prava Akademii Nauk S.S.S.R., Mezhdunarodnoe Pravo (International 
Law) 153-156 (Moscow: Yuridicheskoe Izdatel’stvo Ministerstva Yustitsii 8.S.S.R., 
1947); Mezhdunarodnoe Pravo 211-213 (1951). Cf. also O. J. Lissitzyn, ‘‘ Recent 
Soviet Literature on International Law,’’ 11 American Slavic and East European Re 
view 268 (1952). 

21 Harvard Research Draft Convention on the Law of Treaties, 29 A.J.I.L. Supp. 1052 
(1935). 

22 See the Act of Jan. 28, 1918, R.S.F.S.R. Laws 1917-1918, text 353, and the Decree 
of Oct. 28, 1917, ibid., text 2. Cf. V. Gsovski, Soviet Civil Law, Vol. I, p. 309 ff. (Ann 
Arbor: University of Michigan Law School, 1948). 
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social order endures, such treaties as remain in force, following the 
principle, pacta sunt servanda, must be scrupulously observed. But 
if in the storm of a social cataclysm one class replaces the other at the 
helm of the state, for the purpose of reorganization not only of eco- 
nomic ties but the governing principles of internal and external poli- 
tics, the old agreements, in so far as they reflect the preexisting order 
of things, destroyed by the revolution, become null and void. To 
demand of a people at last freed of the yoke of centuries the payment 
of debts contracted by their oppressors for the purpose of holding 
them in slavery would be contrary to those elementary principles of 
equity which are due all nations in their relations with each other. 
Thus in this sense the Soviet Doctrine appears to be an extension 
of the principle of rebus sic stantibus, while at the same time limiting 
its field of application by a single cireumstance—the social revolution.** 


The Soviet point of view was accepted by the governments of Turkey, 
Persia, China, Germany, Japan, France and Switzerland.** As far as 
Great Britain was concerned, the Soviet Union had informed the British 
Government on February 2, 1924, that it was prepared ‘‘to arrive at an 
agreement ‘on the question of replacing the treaties which have lost their 
force as a consequence of the events of the war and of after the war’ ’’;?° 
moreover, that 


a general abrogation of all the treaties concluded by Russia under the 
former regime and under the Provisional government never took place. 
However, it hardiy follows that all these treaties are susceptible of 
being reconfirmed. It will be in place to examine this question from 
the point of view of the clause ‘‘rebus sic stantibus’’ for each state 
and each treaty separately.” 


However, the Soviet Union, which invoked the doctrine of rebus sic stanti- 
bus, refrained from defining it, so that it is difficult to determine exactly 
what she understood as the proper limits of the doctrine or why changes 
affect the binding obligations of the treaty.?’ 

Under these circumstances it may be deduced that ‘‘governments and 
systems that spring from revolution are not bound to respect the obligations 
of fallen governments. *’ 28 However, when the new Government of 
Russia succeeded to the international rights of the old one, for instance the 
Russian discoveries in the Antarctic, the Soviet Government was willing to 
forget the stipulations made at Genoa in 1922. While we reserve judg- 
ment on whether the Soviet Union retains rights to discovery by virtue of 
succession from Russia, let us first consider the question whether discovery 
is a sufficient mode for acquisition of territorial sovereignty in the Antarctic. 


°3 E. A. Korovin, ‘‘Soviet Treaties and International Law,’’ 22 A.J.I.L. 763 (1928). 

24 Harvard Research, loc. cit. 1053-1054. 25 Ibid. 1119. 

26 Tbid. 

*7 For further details on this issue see ibid. 1119 ff., concluding: ‘‘The principle is 
well established that one party to a treaty does not have the right to terminate its 
treaty obligations unilaterally merely upon the grounds that it believes that the doctrine 
rebus sic stantibus is applicable to the treaty.’’ (Loc. cit. 1124.) 

28 T. A. Taracouzio, The Soviet Union and International Law 21 (New York: Mac- 
millan Co., 1935). 
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DISCOVERY AND OCCUPATION 


Soviet claims to the Antarctic, by virtue of state suecession, are based 
on the travels of the Russian navigators Bellingshausen and Lazarev in the 
period between 1819 and 1821. Thus the Komsomolskaya Pravda states 
that: 


Our country is the lawful heir to the outstanding Russian geographical 
discoveries made in the South Polar Seas at the beginning of the 19th 
eentury. Historically the right of priority in the discovery and ex- 
ploration of a number of Antarctic lands remains eternally with Russia 
and, by succession, with the U.S.S.R.*° 


This version of the Antarctic discovery by the Russians has been reiterated 


in the Soviet press for the past ten years. 

There is, however, no evidence proving that mere discovery, in the sens 
of ‘‘physical’’ discovery or simple ‘‘visual apprehension,’’ was ever suf- 
ficient per se to establish a right of sovereignty over, or a valid title to, 
terra nullius.°° Nor was mere disembarkation upon any portion of such 
regions—or even extended penetration and exploration therein—ever re- 
garded as sufficient itself to establish such a right or title. Nor did merely 
giving names to regions, capes, headlands, islands, valleys, peninsulas, rivers, 
streams, gulfs, harbors or bays have any such results. The opinion prevails 
that not even at that date (1819-1821) was discovery sufficient for title 
without some form of appropriation. The most common method of appro- 
priation was the exercise of symbolic acts, which was generally regarded as 
being wholly sufficient per se to establish a right of sovereignty over, or valid 
title to, terra nullius.** Furthermore, it is believed that the formal taking 
of possession by symbolic acts does not appear to have amounted to an 
inchoate title which finally perished unless followed and perfected by 
effective occupation within a reasonable time.*? Nevertheless, there is n 
international decision of such a character that it may be said to establish 
in a binding manner that the discovering state has a right to acquire 
sovereignty over the land.** Moreover, the law of nations does not state for 
how long a time the prior right continues. Some jurists have suggested a 
period of 25 years; on the other hand Fauchille,** for example, has held the 
The Soviet practice, however, seems 


view that one year must be sufficient. 


29 ‘*Russkie Otkryli Antarktiku’’ (Russians Discovered the Antarctic), Komsomol 
skaya Pravda, Jan. 28, 1950, p. 4. 

30 See A. S. Keller, O. J. Lissitzyn and F. J. Mann, Creation of Rights of Sovereignt; 
Through Symbolic Acts, 1400-1800 (New York: Columbia University Press, 1938), } 
148. 

31 F. A. von der Heydte, ‘‘ Discovery, Symbolic Acquisition and Virtual Effectiveness 
in International Law,’’ 29 A.J.I.L. 448 ff. (1935); see also Mezhdunarodnoe Pravo 
260-262 1951). 32 Von der Heydte, loc. cit. 452-462. 

83 G. Smedal, for instance, rejects the principle of inchoate title entirely. See his 
Acquisition of Sovereignty Over Polar Areas, p. 52 (Oslo: Dybwad, 1931). Cf. also 1 
Hackworth 399, and C. H. M. Waldock, ‘‘Disputed Sovereignty in the Falkland Islands 
Dependencies,’’ 25 British Year Book of International Law 350-352 (1948). 

84 Paul Fauchille, Traité de Droit International Public, Vol. 1, Pt. 2, pp. 720-72! 
(Paris: A. Rousseau and Co., 1925). 
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to exceed all the other views. As stated by Professor Kalesnik, the validity 
of the prior right, based on Russian discoveries in the Antarctic, is con- 
sidered to be valie for more than 130 years. In his own words: 


Russia has never renounced her rights, and the Soviet government has 
never given its consent for anyone to dispose of territory discovered by 
the Russian navigators.*® 


Established Western legal maxims and practice hold that as long as the 
prior right is in effect, other states are not allowed to acquire land: This is 
reserved to the privileged state. If, however, the latter omits to take ef- 
fective possession of the land during the time in which the inchoate title is 
valid, the land is again considered to be without a master and can be oc- 
eupied by other states.°* Thus, in 1931, Norway, after considering Peter 
[ Island a no man’s land and after exercising some sovereignty there, de- 
clared the island to be its territory. However, on January 27, 1939, the 
Soviet Government informed Norway that it did not recognize this declara- 
tion as legal. Yet the Soviet Union never displayed any sovereignty over 
the island. 

In discussing occupation as another requirement for valid annexation, 
Soviet jurists reject the validity of the principle of ‘‘effective occupation’’ 
as being an expression of international law.**? The theory of ‘‘effective 
occupation,’’ Molodtsov maintains, ‘‘is a result of the Berlin Conference 
of 1885, which dealt with questions connected with the plundering di- 
vision of Africa by imperialist states.’’** Furthermore, he contends that 
‘“‘the principle of ‘effective occupation’ was extended by the participants 
of the Conference only to the African continent.’’** To our knowledge, 
however, neither the Palmas Islands nor Clipperton, nor Eastern Greenland 
cases, where the principle of effective occupation was applied, are parts of 
the African Continent. Yet Molodtsov asserts that ‘‘in the Eastern Green- 
land case the Permanent Court of International Justice rejected the 
.”’ and that ‘‘Eastern Greenland is 


principle of ‘effective occupation’ 
subject to Danish sovereignty even though the latter does not exercise in 
that territory any ‘effective occupation.’’’*° It is true that the Permanent 
Court in the Eastern Greenland case did not use the phrase ‘‘effective 
occupation’’ but referred to a title derived from ‘‘continued display of 
authority’’ involving two elements each of which must be shown to exist. 
These elements are (1) the intention and will to act as sovereign (1.e., 
animus occupandi), and (2) some actual exercise or display of such au- 


35S. Kalesnik, ‘‘Russkie Otkrytie v Antarktike’’ (Russian Discoveries in the 
Antarctic), Slavyanye, No. 4 (April, 1949), p. 22; see also the Resolution of the U.S.S.R. 
Geographical Society of Feb. 10, 1949, in Appendix IT below, p. 625. 

86 This doctrine has been supported especially by Anglo-Saxon jurists, e.g., R. Philli- 
more, J. B. Moore, J. B. Scott, J. Westlake, W. E. Hall, L. Oppenheim; and by Ch. De 
Visscher. 

37 Molodtsov, op. cit. 31; see also Mezhdunarodnoe Pravo 262 (1951). 

38 Op, cit. 30. 

39 Ibid. 31. As attested by Molodtsov. Hall and Gidel are supposed to share the 
same view. 40 Ibid. 31. 
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thority (7.e., corpus occupandi).** The Permanent Court in the Eastern 
Greenland case not only insisted on both manifestation and exercise of 
sovereignty *? but, having found that certain treaties demonstrated Den- 
mark’s animus occupandi, said: ‘‘There remains the question whether 
during this period she exercised authority in the colonized area sufficiently 
to give her a valid claim to sovereignty therein.’’** Recognizing that in 
thinly populated and uninhabited areas very little actual exercise of 
sovereign rights is necessary in the absence of any competition,** the 
Permanent Court admitted Danish sovereignty to all Greenland on the 
ground that Denmark had administered a small portion of the southeast 
coast. 

An additional argument in opposition to the principle of ‘‘effective oc- 
cupation,’’ advanced by the Soviet jurists, is the notion that, with regard 
to occupation of polar areas, it is not justifiable to maintain the demand 
for effective possession.*® In order to make this argument more sound, 
Molodtsov, for instance, cites Lawrence, Higgins, Hyde, Lakhtine and 
Fauchille as authors advocating the same idea. At the same time, however, 
Molodtsov contradicts himself by accusing the so-called ‘‘bourgeois theo- 
reticians of international law’’ of ‘‘concealing a definite aim, namely, to 
justify by all means the occupation of the Antarctic by imperialist states, 
and to create under the policy of lawlessness, something of a ‘legal 
basis.’’’*® Hyde, in this case, is considered to be a typical example 
Molodtsov states: 

According to Hyde, for the establishment of sovereignty over the polar 
regions it is sufficient for a state to establish a minimum control. . . 
The decisive factor at the present time is that the claimant of sover- 
eignty over a polar region may by means of aviation, or other means. 
establish its authority over the claimed territory.*’ 


Molodtsov interprets Hyde’s proposal of aerial control over the Antarctic 
as a ‘‘juridical trick’’ enabling ‘‘ American imperialism to occupy polar 
regions, among them the entire Antarctic.’’** The above allegations by 
Molodtsov, however, are incompatible with the theories of two well-known 
Soviet jurists, namely, Korovin and Lakhtine. In discussing the problem 
of aerial occupation in the polar regions, Korovin maintained that: 


The legal status of the Arctic regions must be viewed in one of the 
following alternatives: either an international capitalist consortium 
must be established for the exploitation of their natural resources 
(internationalization in all its aspects), or they must be placed under 
the sovereignty of the subjacent states, which would mean that regu- 
lar visits by coast guard air forces should be considered sufficient to 
establish the ‘‘permanency’’ of the occupation.*® 


41 [1931], P.C.I.J., Ser. A/B, No. 53, pp. 45-46; cf. Von der Heydte, loc. cit. 464. 

42 P.C.1.J., op. cit. 46, 63. 43 bid. 52. 

44 Ibid. 45-46. 

45 Molodtsov, op. cit. 31-32; cf. also W. Lakhtine, 24 A.J.I.L. 704-705 (1930). 

46 Op. cit. 34. 47 Ibid. (italics supplied). 

48 Ibid. 34-35. 

49 FE. A. Korovin, ‘‘ Problema Vozdushnoi Okkupatsii v Sviazi s Pravom na Polyarnye 
Prostranstva’’ (Problems of Aerial Occupation in Connection with Rights in the Polar 


1956 | SOVIET ATTITUDE ON THE ANTARCTIC 619 


Similar arguments are made by Lakhtine, who maintains that establish- 
ment of various stations for scientific studies or any other purpose, the 
organization of regular patrol by government ships, or the creation of 
meteorological, radio, or aviation facilities is all that is needed to make 
occupation ‘‘effective.’’°° However, according to Molodtsov, Kostritsin, 
and other contemporary Soviet jurists, it is important to distinguish be- 
tween the Antarctic and Arctic problems. ‘‘Taking into consideration the 
Arctic,’’ writes Molodtsov, ‘‘the system of polar sectors has been accepted 
there . . . which had excluded the principle of ‘effective occupation.’ ’’ 
But in a footnote Molodtsov explained that it would be a mistake to antici- 
pate that the sector system should also be extended to the Antarctic.” 


Sector THEORY 


In the text published by the Law Institute of the Soviet Academy of 
Sciences ‘‘ polar sectors’’ are defined as 


polar territories, delimited by defined coordinates, while all lands and 
islands within the sector, clear to the Pole, are considered the territory 
of the state which claims the sector as its own. The apex of the sec*or 
is the Pole, the lateral boundaries [are] determined by longituu. 
(from the Pole to the eastern and western border of the corresponding 
state), the are [is] someone’s coastline or a certain parallel of lati- 
tude.*? 


A comparison of the Soviet definition with, let us say, that of G. Smedal 
discloses that essentially the non-Communist polar sectors are identical in 
spite of the difference in terminology used. The first and only country to 
incorporate the sector theory in a national legislative act was the Soviet 
Union. However, the application of the sector system to the Antarctic 
was rejected by the U.S.S.R. on numerous grounds. The source of the 
Soviet arguments against the sector system in the Antarctic proceeds from 
the analogy between the northern and southern polar regions—the Arctic 
and the Antarctic. Professor Durdenevsky claims that: 


In the north there are narrow ‘‘ice’’ seas . . . close to the population 
centers of Europe and America, representing for the coast lands, aside 
from an economic, also a strategic interest. . . . In the south, there is 
a special ice-bound unpopulated continent . . . distant from popula- 
tion centers but important in an industrial sense even for remote coun- 
tries, particularly for Russia, who has discovered it, and for the Soviet 
Union, according to the right of succession.** 


Regions), Vopr. Vozd. Prava, Vol. I, pp. 108-109; quoted in T. A. Taracouzio, Soviets 
in the Arctic 340-341 (New York: Macmillan Co., 1938) (italics supplied). 

50 W. Lakhtine, ‘‘Bor’ba za Arktiku’’ (Battle for the Arctic), Vozdushnye Puti 
Severa, pp. 124-126; quoted in Taracouzio, op. cit. 342 (italics supplied). 

51 Molodtsov, op. cit. 31. 

52 Mezhdunarodnoe Pravo 269 (1951); cf. also the Decree of April 15, 1926, quoted 
in Taracouzio, op. cit. 320. 

53V. Durdenevsky, ‘‘Problema Pravovogo Rezhima Pripolyarnykh Oblastei’’ (The 
Problem of the Lega] Status in the Polar Regions), Vestnik Moskovskogo Universiteta, 
No. 7 (July, 1950), pp. 111-114; quoted in Molodtsov, op. cit. 36, 
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Nevertheless, Breitfus, who believes in the sectoral doctrine on the ground 
that the fewer masters there are in the Arctic the better for all, maintains 
that by laying claim to their sector by the Decree of 1926, the Soviets intro- 
duced nothing new, but simply followed the precedent established by the 
British declarations of 1908, by which Great Britain claimed sovereignty 
over the Falkland Islands Dependencies.** Thus, it becomes obvious that 
at the time when the U.S.S.R. claimed its sector in the Arctic, Soviet 
jurists such as Breitfus acknowledged the validity of the sectors in the 
Antarctic without anticipating that twenty-seven years later it would be 
repudiated by their own Soviet colleagues. 

Another comparison is drawn by 8. V. Molodtsov : 


The Arctic regions are located near population centers of the adjoining 
Arctic states and, therefore, the possession of the Arctic regions has 


for these states a great defensive import. . . . The Arctic has also an 
exclusive . . . economic value: For the population of the Arctic states 


the Arctic regions represent sources of existence. Therefore, the 
Arctic territories are inseparable from their base, that is, the territory 
of the adjoining state. The Antarctic regions, however, do not possess 
such a base and, therefore, cannot have such economic importance for 
any one of the world states, which certain regions of the Arctic may 
have for each of the adjoining countries." 


By examining the above reasoning it seems that the author has made 
a distinction between the doctrine of ‘‘contiguity’’ applied to the Arctic, 
and the doctrine of ‘‘hinterland,’’ applied to the Antarctic. ‘‘Hinterland’’ 
is generally understood to mean the land behind a coast, and not areas 
stretching from the continent towards the sea. ‘‘Contiguity,’’ on the 
other hand, is the name given to the doctrine sometimes invoked in support 
of claims to islands lying near a state’s territory but outside its territorial 
waters. The hinterland and contiguity doctrines were much in vogue in 
the nineteenth century. They were invoked primarily to mark out areas 
claimed for future occupation. But by the end of the century interna- 
tional law had decisively rejected geographical doctrines as distinct legal 
roots of title to new lands.®°® Yet Professor Lakhtine defended contiguity 
on two grounds. The first is that no other proper apportionment of the 
Arctic can effectively be made. The second line of reasoning is that only 
states subjacent to polar regions are sufficiently experienced to be equipped 
for work in the Arctic.°’ A typical Marxian argument for the doctrine 
of contiguity in the Arctic is advanced by Professor Korovin. According 
to his logic, if a non-polar state becomes interested in the Arctic, its 


54 L. Breitfus, ‘‘O Razgranichenii Severnoi Polyarnoi Oblasti’’ (The Demarcation of 
the Northern Polar Region), Morskoi Sbornik, No. 1 (1927), pp. 9-11. 

55 Molodtsov, op. cit. 36-37. 

86 See the Arbitral Award pertaining to the sovereignty over Palmas Island: 
‘‘The title of contiguity, understood as a basis of territorial sovereignty, has no founda- 
tion in international law.’’ 22 A.J.I.L. 910 (1928); H. W. Briggs, The Law of Na- 
tions 244 (New York: Appleton-Century-Crofts, Inc., 1952). 

57 W. Lakhtine, Prava na Severnye Polyarnye Prostranstva (Rights Over the Northern 
Polar Regions) 42 (Moscow, 1928), quoted in Taracouzio, Soviets in the Arctic 323. 
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interests can be only of an imperialistic nature and as such cannot be 
recognized as reasonable.*® 

Finally, the sector system in the Antarctic is rejected on the ground that 
“this continent strategically controls the common international route 
around Cape Horn and the air communications between South Africa and 
South America.’’*® The authors do not mention, however, the fact that 
air routes across the north polar region are vital to the security of the 
whole Northern Hemisphere which is inhabited by the immense majority 
of mankind. The Antarctic, where the sector theory would not serve the 
Soviet aims, is an altogether different matter. There the problem must be 
solved by an international regime (condominium) with full! participation 
of the Soviet Union. 


CONDOMINIUM 


‘* According to the theory of condominium, it is thought that since the 
development of the polar regions is possible in order to utilize their natural 
wealth, they should be under the authority of all powers or of the largest of 
the international organizations.’’®® For the establishment of an inter- 
national regime in the Antarctic, it is submitted, an international con- 
ference, with all countries concerned *' participating in it, is inevitable. As 
declared by Professor Durdenevsky : 


The summoning in 1885 of the so-called African Conference (in Ber- 
lin) to solve the problem of spheres of influence in the little studied 
**Dark Continent’’ may serve as a serious precedent for a solution of 
the problem of the Antarctic regions by the international method. 


The fate of the Antarctic regions, visited during recent years by ex- 
peditions from the U.S.S.R., France, Australia, Chile, the U.S.A. and 
the Scandinavian countries, cannot but interest mankind as a whole.®” 


While Durdenevsky is ~illing to apply condominium to the Antarctic, 
but not to the Arctic, Molodtsov, on the other hand, presents condominium 
as a capitalist device contradictory to the ‘‘truly democratic principle of 
international law, which is based on the respect for sovereign rights and 
lawful interests of all states.’’®* Therefore Molodtsov insists that ‘‘it is 
inadmissible to apply condominium as a solution to the question of the 
regime of the Antarctic.’’** According to Molodtsov the present schemes 
of ‘‘condominium,’’ as used by the Egyptian jurist J. Daniel *® and the 


58E. A. Korovin, Vopr. Vozd. Prava 109 ff.; cf. also Lakhtine, Prava na Severnye 
Polyarnye Prostranstva 29. 

59 Durdenevsky, loc cit. (note 53) 112; cf. also Pravda, Feb. 11, 1949, p. 3; Kostritsin, 
loc. cit. (note 12) 40; and N. Danilov, ‘‘Ekspeditsia v Antarktiku’’ (Expedition to the 
Antarctic), Sovetskaya Kul’tura, Nov. 12, 1955, p. 4. 

60 Mezhdunarodnoe Pravo 269 (1951); cf. also Durdenevsky, loc. cit. 111. 

61 For the meaning of ‘‘all countries concerned’’ see supra, p. 612. 

62 Durdenevsky, loc. cit. (note 53) 113 (italics supplied). 

83 Molodtsov, op. cit. 40. 64 Ibid. 41. 

65 According to J. Daniel, ‘‘arbitration or judgment by the International Court, 
would provide an answer to the problem of conflicting Antarctic claims. . . . Failing 
agreement over sovereignty, most practical questions could be dealt with by a treaty 
covering: (a) A guarantee of private proverty in the Antarctic, and freedom of fishing, 
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‘ 


American Philip C. Jessup,®* are merely derivations of ‘‘condominium 
plural by Fauchille,’’*’ and therefore a ‘‘piling up of casuistic construc- 
tions and fallacious arguments, often mutually exclusive and contradictory, 
called upon to justify the predatory policy of imperialist states in the 
Antarctic.’’** However, a comparison of Jessup’s theory with that of 
Durdenevsky reveals that fundamentally both concepts are the same, using 
the Berlin Conference of 1885 as a precedent for solving international 
problems by international conference.® 


SUMMARY 


We do not know what has inspired the Soviet Drang nach Sueden since 
1946, but we do know that today in the Soviet Union the desire to go to 
the Antarctic has been aroused to an unprecedented degree. This desire 
has been reflected in the writings of Soviet approach to international law. 
For the purpose of acquiring territory in the Antarctic, Soviet jurists 
have advanced a set of norms which, if compared with the historical de- 
velopment of international law, are identical with those of the sixteenth 
eentury. Summing up we reach the following conclusions therefrom: 


1. A ‘‘truly democratic and lawful solution of the question of the regime 
of the Antarctic,’’ they claim, is possible only on the basis of agreement 
between all interested states, on the basis of recognition of their mutual 
interests and rights. 

2. The Soviet Union, they insist, has a historical right to take part in any 
conference, and to be consulted about any proposals, concerning the 
Antarctic. 


prospecting, and the like, therein to all nationals, provided international conventions 
are respected ... (b) Freedom of exploration and scientific research ... (c) De- 
militarization of the continent and its adjacent waters ... (d) Establishment of a 
Permanent International Commission to solve . .. any practical problems arising in 
connection with Antarctica.’’ (‘‘Conflict of Sovereignties in the Antarctic,’’ Year 
Book of World Affairs 270-271 (1949).) 

66 According to Professor Jessup, ‘‘it is possible that the matter could be adjusted 
by a conference such as that which produced the Berlin Act of 1885 concerning Africa 
On the other hand it would facilitate the work of such a conference if there were first a 
decision by the International Court of Justice regarding the applicable law.’’ (‘‘Sov 
ereignty in Antarctica,’’ 41 A.J.I.L. 119 (1947).) 

67 There is no evidence suggesting that Fauchille had ever used the term ‘‘con 
dominium plural.’’ In his Traité de Droit International Public (see note 34 above, 
p. 616) he refers to three terms, which seem to be identical in meaning: ‘‘co-propriété,’’ 
‘*eondominium’’ and ‘‘co-imperium.’’ It is true, however, that Fauchille employs the 
term ‘‘condominium’’ in two different contexts: In Vol. I, Pt. 1, he describes ‘‘con 
dominium’’ as a joint rule over a no-man’s-land by two sovereign powers (pp. 684-685) ; 
while in Vol. 1, Pt. 2, ‘‘condominium’’ means the joint rule by three sovereign powers 
(pp. 747-750). It is therefore possible that S. V. Molodtsov interprets Fauchille’s 
theory of ‘‘condominium’’ as ‘‘condominium plural’’—the word ‘‘plural’’ designating 
more than two sovereign Powers ruling over terra nullius. 

68 Molodtsov, op. cit. 43; cf. also S. Mikhailov, ‘‘Imperialisticheskaya Bor’ba 24 
Antarktiku’’ (Imperialist Struggle for the Antarctic), Voprosy Ekonomiky, No. 10 
(Oct. 29, 1949), pp. 66-73. 

69 For Durdenevsky’s explanation see above, p. 621; cf. note 66 for Jessup’s proposal. 
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3. The essence of the Soviet claim is that priority in the matter of 
discovery of the Southern continent belongs to the Russian people, and, 
by state succession, to the U.S.S.R. 

4. The priority in question refers to the discoveries of Captains Bellings- 
hausen and Lazarev who, in their own words, ‘‘by order of His Imperial 
Majesty Alexander Pavlovich of glorious memory”’ sailed for the Antarctic 
in the summer of 1819 and on January 16, 1820,*° approached the Antare- 
tic Continent. 

5. As a consequence of the Soviet Decree of April 15, 1926, however, the 
doctrine of discovery was ruled out from Soviet practice. 

6. Yet Russia, the Soviet geographers maintain, had never renounced her 
Antarctic rights or agreed to the disposal of Antarctic lands discovered 
by Russian navigators. 

7. The Soviet Union, declared Professor Vize of the Arctic Institute, en- 
gaged in defense and strengthening of its young states during the early 
stages of its existence, was unable to devote due attention to questions 
of the Antarctic in that period. 

8. Effective occupation is described as an imperialistic device used by the 
capitalist states for the capture of foreign territories and as such rejected 
by the majority of Soviet international lawyers. Yet Lakhtine and Korovin 
accept a theory of effective occupation identical with that advocated by 
Professor Hyde. 

9. While in the Arctic the sector theory is considered to be the only 
existing doctrine approved by the U.S.S.R., in the Antarctic it is viewed 
as an imperialist camouflage to cover up arbitrary annexation of gigantic 
territories by capitalist states. 

10. Similarly the doctrine of condominium is designated by some Soviet 
jurists as a bourgeois means aiming at the justification of territorial ex- 
pansion of imperialist states in the Antarctic. 

The foregoing summaries of the Soviet attitude towards the acquisition of 
territorial sovereignty in the Antarctic indicate that the old Soviet concept 
of international law, ‘‘a provisional inter-class law which aims to further 
the interests of organized national laboring classes in their common struggle 
for proletarian world supremacy,’’™ still remains in vogue. It may thus 


70 It is interesting to note that until April, 1949, when a symposium devoted to the 
first Russian Antarctic expedition of Bellingshausen and Lazarev was established at 
Leningrad, the Soviets had maintained that the discovery of Alexander I Land by 
this expedition in January, 1821, was also the discovery of the Antarctic Continent. 
However, on March 31, 1949, Professor A. I. Andreyev of the History Commission of 
the U.S.S.R. Academy of Sciences told a TASS correspondent that ‘‘it has now been 
established that this [discovery] took place in January, 1820.’’ (Pravda, April 1, 1949, 
p. 4.) 

71 Taracouzio, The Soviet Union and International Law 12; for the most recent defi- 
nition of international law—‘‘a complex of rules which regulate the relations among 
states, which states uphold, which develop through the process of international co- 
Operation or struggle among states, and which serve the material and spiritual 
[sic!] needs of the states, in the interest of the respective classes ruling in these 
states’’—see E. A. Korovin, ‘‘ Nekotorye Osnovnye Voprosy Sovremennoi Teorii Mezh- 
dunarodnogo Prava’’ (Some Basie Problems in the Contemporary Theory of Inter- 
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be assumed that the solution envisaged by the Soviet Union for the 
Antarctic would optimally aim at converting the international agency into 
an instrument of Soviet policy. 


APPENDIX I 


MEMORANDUM OF THE SOVIET GOVERNMENT ON THE QUESTION OF THE 
REGIME OF THE ANTARCTIC 


[On June 7, 1950, the Government of the Soviet Union forwarded to the 
Governments of the United States of America, Great Britain, France, 
Norway, Australia, Argentina and New Zealand through its diplomatic 
representatives in the capitals of the preceding states the following memo- 
randum with regard to the question of the regime in the Antarctic. | 


Since the autumn of 1948 mention has been made by spokesmen of the 
Foreign Ministries of the United States, Great Britain, and certain other 
countries in a number of their statements, as well as in world press re- 
ports, of negotiations on the Antarctic initiated by the U.S.A. Department 
of State and conducted by the United States of America, Great Britain, 
France, Norway, Australia, New Zealand, Argentina, and Chile. Accord- 
ing to those statements made by the spokesmen of the Foreign Ministries 
of certain states and the press reports, it follows that the purpose of the 
negotiations is to settle the question of the regime of the Antarctic. 

The Government of the U.S.S.R. cannot agree to such a question as 
that of the Antarctic regime being settled without its participation. In 
this connection the Soviet Government deems it necessary to call to mind 
the outstanding services rendered by Russian navigators in discovering 
the Antarctic. It is a universally recognized fact that at the beginning of 
the nineteenth century the Russian voyagers Bellingshausen and Lazare\ 
were the first to reach the shores of the Antarctic and circumnavigate this 
continent, thereby proving that the widespread view existing at that time 
to the effect that there was allegedly no land beyond the South Polar Circle 
was erroneous. This service rendered by the Russian navigators is no 
less important than the explorations conducted later on the continent itself 
and around its shores by expeditions of certain countries whose representa- 
tives now declare their interest in defining the regime in the Antarctic. 

As is known, the territory of the Antarctic and its adjacent waters are 
of great value from the economic point of view, and in this respect the 
Antarctic Continent is of importance not only for the States listed pre- 
viously which are participating in the negotiations on the Antarctic regime, 
but also for many other States, including the Soviet Union. It is sufficient 
national Law), Sovetskoe Gosudarstvo i Pravo, No. 6 (October, 1954), p. 42, reviewed 
by W. W. Kulski, ‘‘The Soviet Interpretation of International Law,’’ 49 A.J.I.L. 515- 
521 (1955). Cf. also A. Ya. Vyshinskii, ‘‘Mezhdunarodnoe Pravo i Mezhdunarodnaya 
Organizatsia’’ (International Law and International Organization), Sovetskoe Gosu 
darstvo i Pravo, No. 1 (1948), p. 22; Mezhdunarodnoe Pravo 5 (1951); and O. J. 
Lissitzyn, ‘‘Recent Soviet Literature on International Law,’’ 11 American Slavie ane 
East European Review 258 ff. (1952). 
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to point out that nine-tenths of the world’s whaling is done precisely in the 
Antarctie waters. The U.S.S.R. is engaged in the whaling industry and is 
a party to the International Whaling Convention of 1946. Its whaling 
flotillas regularly operate in the Antarctic waters. 

The same should also be noted with regard to the scientific importance 
of the Antarctic, inasmuch a _ this continent and the adjacent islands pre- 
sent a convenient base for conducting highly important meteorological 
observations which are of importance for the northern hemisphere too. 

Soviet public circles have already concentrated attention on the afore- 
mentioned circumstances. In particular, these circumstances were stressed 
in the resolution carried by the general meeting of the Geographical So- 
ciety of the U.S.S.R. of February 10, 1949, in which the society underscored 
the extremely great importance of the discoveries made by Russian navi- 
gators in the Antarctic. 

The Soviet Government deems it necessary to state that in accordance 
with international practice all countries concerned should be invited to 
take part in discussing the regime of any sphere of international im- 
portance. The Soviet Government holds that this international practice 
should also be observed in settling the question of the Antarctic. It has 
already had occasion to indicate the unlawfulness of the separate solution 
of the question as to state ownership of the Antarctic in the official note to 
the Norwegian Government dated January 27, 1939. 

In view of the preceding statements, the Soviet Government cannot 
recognize as lawful any decision on the Antarctic regime taken without its 
participation. It holds that insofar as the destiny of the Antarctic is of 
interest to many countries, it would be expedient at the present time to 
diseuss the question of the Antarctic regime on an international plane, 
with a view to reaching such an agreement as would accord with the 
legitimate interests of all States concerned. 

On its part the Soviet Government is ready to consider any proposals 
advanced by the Governments concerned, both as regards the way in which 
the aforementioned question should be discussed and as regards the char- 
acter of the Antarctic regime. 

(In conelusion, the memorandum points out that the Soviet Government 
would be grateful to the Governments of the United States of America, 
Great Britain, France, Norway, Australia, Argentina, and New Zealand 


if they would communicate their views upon said question. In U.S.S.R. 
Information Bulletin, Vol. 10, No. 12 (June 23, 1950), p. 380.} 


APPENDIX II 


RESOLUTION OF THE ALL-SOVIET GEOGRAPHICAL SOCIETY 
ADOPTED ON FEBRUARY 10, 1949 


The general meeting of the Geographical Society of the U.S.S.R., having 
heard the report of the president of the Society, Academician L. S. Berg, 
on ‘‘Russian Discoveries in the Antarctic and Present-day Interest in that 
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Area,’’ and having exchanged opinions on the report, arrives at the follow- 


ing conclusions: 

1. The Society deems it necessary to point out the outstanding role of 
Russian scientist-explorers on discovery of the Antarctic, they having re- 
futed by their discoveries the assertion of a number of foreign explorers, 
including the well-known English navigator, James Cook, who denied the 
existence of an Antarctic continent. This role of the Russians in the dis- 
covery of the Antarctic is especially apparent from the results of the 
Russian expedition to the Antarctic in the early 19th century. 

The Russian navigators Bellinsgauzen |Bellingshausen| and Lazarev 
cireled the Antarctic continent in 1819-1821, first approached its shores 
and on January 22, 1821, discovered Peter I Island, Alexander I Land, the 
Traverse Islands and others. One of the southern polar seas was named 
Bellinsgauzen Sea in recognition of the services of the Russian navigators. 

2. The indisputable right of the Soviet Union to participate in the 
solution of problems of the Antarctic stems from what is stated in Section 
1. No attempt to solve the problem of a regime for the Antarctic without 
participation of the Soviet Union can find any justification. The problems 
of the Antarctic must be solved primarily by those states that have the his- 
torical right to participate in this solution. However, according to reports 
in the foreign press, certain states are attempting to secure a solution of 
problems of the Antarctic without the participation of the Soviet Union 
The Geographical Society of the U.S.S.R. cannot but register a most 
decisive protest against this. 

3. No solution of the problem of a regime for the Antarctic without the 
participation of the Soviet Union can have legal force, and the U.S.S.R. has 
every reason not to recognize any such solution. 


[In D. Golubev, Russkie v Antarktike (Russians in the Antarctic) 68-69 
(Moseow, Goskul’tprosvetizdat, 1949); also in Pravda and Izvestia, Feb. 
11, 1949, p. 3.] 


| 
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EDITORIAL COMMENT 


INTERNATIONAL LAW COMMISSION DRAFT ARTICLES ON FISHERIES! 


The 1955 draft articles on fisheries form an important and valuable part 
of the International Law Commission’s work on ‘‘Regime of the High 
Seas.’’ These articles are due for consideration by the General Assembly 
this fall, and deserve close attention. Current international controversies 
show that fisheries still raise important questions of international law, 
just as fishery disputes have played a major part in the development of 
many international law principles and institutions during the past four 
centuries. 

Long before 1956 it had become clear that many high-seas fisheries are 
no longer ‘‘inexhaustible.’’ New equipment and new methods in fishing, 
utilizing the factory ship, modern refrigeration and freezing facilities, 
radar and the like, contribute to intensified exploitation over wide areas and 
have already endangered certain high-seas fisheries. At the same time, 
we have accumulated enough experience with conservation in certain 
fisheries to show (1) that careful regulation may permit an increasing yield 
from the fishery without endangering the maintenance of the stock; (2) 
that effective conservation controls must be based on adequate research 
and adapted to the particular fishery; and (3) that controls will not work 
effectively unless they are applicable to all vessels fishing for the stock 
of fish concerned. The world’s greatly increasing population, and the po- 
tentialities of the seas as a source of vitally needed protein foods and other 
raw materials, point to the ever-increasing importance of wise conservation 
and utilization of the riches of the oceans. Stating that ‘‘ Conservation 
is essential in the development of a rational exploitation of the living re- 
sources of the seas,’’ the 1955 Rome Conference of Experts on Conservation 
of Resources of the Sea, held under United Nations and FAO auspices, 
declared : 


The immediate aim of conservation of living marine resources is to 
conduct fishing activities so as to increase, or at least to maintain, the 


1 Report of the International Law Commission Covering the Work of Its Seventh 
Session, General Assembly, Official Records, 10th Sess., Supp. No. 9; reprinted in 50 
AJ.L.L. 190, 205-216 (1956). 

On the general background of fisheries conservation and international fisheries prob- 
lems, see E. W. Allen, ‘‘International Law and Fish,’’ 9 The Advocate (Vancouver 
Bar Association) 121 (1951); W. M. Chapman, ‘‘U. S. Policy on High Seas Fisheries,’’ 
20 Dept. of State Bulletin 67 (1949); J. Tomasevich, International Agreements on 
Conservation of Marine Resources (1943); L. L. Leonard, International Regulation of 
Fisheries (1944); A. P. Daggett, ‘‘The Regulation of Maritime Fisheries by Treaty,’’ 
28 A.J.I.L. 693 (1934) ; G. Ireland, ‘‘The North Pacific Fisheries,’’ 36 ibid. 400 (1942) ; 
Hearings on The Fisheries Conventions, Subcommittee, U. S. Senate Committee on 
Foreign Relations, 81st Cong., 1st Sess. (July 14, 1949); S. Oda, Riches of the Sea and 
International Law (Tokyo, 1954); Jessup, ‘‘Exploitation des Richesses de la Mer,’’ 
Académie de Droit International, 29 Recueil des Cours 401 (1929-IV). 
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average sustainable yield of products in desirable form. At the same 
time wherever possible scientifically sound positive measures should 
be taken to improve the resources.* 

From the real needs for bona fide conservation controls, there must be 
sharply distinguished the desires of various coastal states to assert ex- 
elusive jurisdiction over wider and wider parts of the high seas, primarily 
so as to assert a present or potential monopoly over the taking of fish in 
those areas or to tax such fishing. While nations have shown the practica- 
bility of effective conservation controls based on grounds that are fair and 
just to all concerned, at the same time the attitudes of some coastal states 
show that there is real cause to fear their possible attempts to assert com- 
plete sovereignty, including the right to keep out other nations’ vessels from 
fishing in wide areas of the high seas, or to tax them when they do so. 

Just as such states have seen no way of handling high-seas fisheries 
except by the coastal nation stretching its authority farther and farther 
out,® at the other extreme some have urged that the only method of dealing 
with the problem is by worldwide treaties and global international organ- 
ization. They want all high-seas fisheries controls to lie in the hands of the 
Food and Agriculture Organization or a subsidiary worldwide body.‘ But 
ocean fisheries differ from area to area so markedly in species, abundance, 
and other characteristics that conservation measures must be diversified 


and adapted to conditions peculiar to each region. Regulatory arrange- 


2 Report of the International Technical Conference on the Conservation of the Living 
Resources of the Sea to the International Law Commission (distributed by National 
Fisheries Institute, Washington, D. C., as N.F.I. Flashes, No. 446); U. N. Doe. A/Conf. 
10/5/Rev. 2, June 2, 1955. 

The Conference Report classifies measures of fishery conservation which have been 
found successful in particular instances, when applied on the basis of adequate scien 
tific research, as including: (1) regulation of the amount of fishing by fixing a maximum 
annual catch or indirectly limiting the catch by closed seasons and closed areas or limi 
tations on fishing equipment; (2) protection of sizes of fish to obtain a greater average 
eatch or more desirable quality through regulation of fishing gear, requirements that 
undersized fish be thrown back unharmed, or prohibition of fishing when or where smal! 
fish predominate; (3) regulations to assure continued maintenance of the stock by 
prohibition of fishing in spawning areas or spawning seasons, lowering the fishing rate 
on immature fish, improvement of spawning grounds, ete.; and (4) improvement and 
increase of resources by artificial propagation, transplantation of young to better en 
vironmental conditions, etc. Of course some of these measures prove of greater general 
value than others. Research, the making of needed regulations and modifications to 
meet changing conditions, enforcement, and education to obtain co-operation and 
support from the fishermen, appear to be the usual steps in a successful fisheries con 
servation program. 

3 See, for example, the abortive legislative attempts in the United States, discussed in 
P. C. Jessup, ‘‘The Pacifie Coast Fisheries,’’ 33 A.J.I.L. 129 (1939). Cf. J. W. 
Bingham, Report on the International Law of Pacific Coastal Fisheries (1938), and 
the careful study by S. A. Riesenfeld, Protection of Coastal Fisheries under Inter 
national Law (1942). 

4Cf. L. L. Leonard, International Regulation of Fisheries (1944). In the particular 
ease of whales, now caught chiefly in the vast expanses of the Antarctic, this has been 
perhaps the best solution. Present regulation is under the Whaling Convention signed 
at Washington Dec. 2, 1946, T.I.A.S. No. 1849; 43 A.J.I.L. Supp. 174 (1949). See 


Leonard, op. cit. 98. 
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ments for a particular fishery can best be made by the states whose con- 
tinued use of, or relative proximity to, the affected resources gives them 
both the interest and the intimate knowledge necessary for wise and ef- 
fective control. Control by those who best know and understand the 
particular fishery is not only most likely to be well suited to the needs of 
the fishery, but to be governed by the practical common-sense idea that no 
regulations should be adopted unless adequate reason for them can be 
shown. Maintenance of the maximum sustainable yield from any given 
stock of fish should be the only basis for the imposition of regulations— 
at least with respect to foreign fishermen. The 1955 draft articles of the 
International Law Commission should be examined with this background. 

The 1955 draft rightly commences with the notion of freedom for all 
to engage in fishing on the high seas, subject to treaty obligations and to 
the provisions contained in the draft articles.’ Briefly summarized, these 
articles provide that a state whose nationals are alone engaged in fishing 
in any area of the high seas, where nationals of other states are not fishing, 
may adopt measures for regulating and controlling fishing activities in 
such area for the purposes of conservation.® If nationals of two or more 
states are fishing in a particular area, they shall at the request of any of 
them enter into negotiations to prescribe by agreement the measures 
necessary for the conservation of the living resources. If they cannot agree 
within a reasonable time upon such regulations, any of these states may 
take the ease to arbitration in accordance with the provisions of the draft 
articles.* If, after the adoption of conservation measures by the state or 
states whose nationals fish in the particular area, nationals of other states 
engage in fishing in the same area, the measures adopted are to be appli- 
cable to them; if the newcomers’ states do not accept these measures, and 
no agreement can be reached within a reasonable period of time, again any 
of the interested parties may initiate the arbitral procedure.* Whether its 
nationals fish in the area or not, a contiguous coastal state having a special 
interest in the fishery is recognized to be entitled to take part on an equal 
footing in research and regulation for the area; and if the states concerned 
do not reach agreement within a reasonable period of time, any of them 
may invoke the arbitral procedure.® 

The draft further recognizes the interests of the coastal state by pro- 
viding that ‘‘a coastal state having a special interest in the maintenance of 
the productivity of the living resources in any area of the high seas con- 
tiguous to its coasts’’ may adopt unilaterally ‘‘whatever measures of con- 
servation are appropriate in the area where this interest exists, provided 
that negotiations with the other states concerned have not led to agreement 
within a reasonable period of time.’’ These measures adopted by the 
coastal state are valid as to other states only if it can be shown that: 


(a) scientific evidence shows that there is an imperative and urgent 
need for conservation, 
5 Provisional articles concerning the regime of the high seas, Art. 24. 
6 Art. 25. 7 Art. 26. 
§ Art. 27. 9 Art. 28. 
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(b) that the measures adopted are based on appropriate scientific 
findings, 

(ec) that such measures do not discriminate against foreign fisher- 
men. 


If these measures unilaterally adopted by the coastal state are not accepted 
by the other states concerned, any of the parties may resort to the arbitral 
procedure provided.*® 

The importance of these limitations upon the action of the coastal state 
cannot be over-emphasized. Just as in the Truman Coastal Fisheries 
Proclamation of 1945,"' the draft articles recognize the equal rights of the 
fishing states and the coastal states. Although under that Proclamation 
the United States declared that it regarded it as proper unilaterally to es- 
tablish conservation zones in contiguous areas of the high seas in which 
its nationals alone had developed and maintained fishing activities on a 
substantial scale, the United States added that where nationals of other 
states had joined or shall hereafter have joined in developing fishing activ- 
ities, the conservation zones should be established under agreements with 
such other states and should be subject to the controls provided in such 
agreements. The proviso in the sentence of the Proclamation relating to 
action by other states is also important: 


The right of any state to establish conservation zones off its shores in 
accordance with the above principles is conceded, provided that cor- 
responding recognition is given to any fishing interests of nationals of 
the United States which may exist in such areas. (Italics added.) 


Not only does the International Law Commission draft thus recogniz 
the interests both of the states contiguous to the fishery and of those whos: 
nationals have engaged in the fishing, but it also provides that ‘‘any stat: 
which, even if its nationals are not engaged in fishing in an area of th 
high seas not contiguous to its coast, has a special interest in the conserva- 


tion of the living resources in that area,’’ may request the states whos 


nationals are engaged in fishing there to take necessary conservation meas- 
ures, and may resort to the arbitral procedure if no agreement is reached 
within a reasonable period.** 

Any of these controversies or differences are to be settled by arbitration. 
at the request of any of the parties, unless they agree upon another method 
of settlement. The arbitral commission is to be chosen by mutual agree- 


10 Art. 29. 

11 Proclamation 2668, Sept. 28, 1945, 10 Fed. Reg. 12304, reprinted in 40 A.J.I.L 
Supp. 46 (1946). Commenting on this Proclamation, see, inter alia, Borchard, ‘‘Re 
sources of the Continental Shelf,’’ 40 A.J.I.L. 53 (1946); Bingham, ‘‘The Continental 
Shelf and the Marginal Belt,’’ ibid. 173; Allen, ‘‘Legal Limits of Coastal Fisher) 
Protection,’’ 21 Wash. L. Rev. 1 (1946); Selak, ‘‘ Recent Developments in High Seas 
Fisheries Jurisdiction under the Presidential Proclamation of 1945,’’ 44 A.J.I.L. 670 
(1950); Bishop, ‘‘Exercise of Jurisdiction for Special Purposes in High Seas Areas 
beyond Outer Limit of Territorial Waters’’ (a paper for the Sixth Conference of the 
Inter-American Bar Association, May, 1949, reprinted in 99 Cong. Ree. 2586 (House 
March 30, 1953) ). 

12 Art. 30. 
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ment; in the failure of agreement it is to be appointed by the Secretary 
General of the United Nations in consultation with the Director General 
of the Food and Agriculture Organization. In the latter case, it is to 
consist of four or six qualified experts in the matter of conservation of the 
living resources of the sea, and one international law expert.'* The draft 
is not too clear as to the criteria to be applied by the arbitral commission, 
except in the case of regulations unilaterally adopted by the coastal state— 
merely providing that ‘‘in other cases it shall apply these criteria accord- 
ing to the circumstances of each case.’’'* The decision is to be accepted as 
binding on the states concerned, while if it is accompanied by any recom- 
mendations, the latter shall receive the greatest possible consideration.’ 
It is clear that the 1955 draft, unlike some of the earlier International Law 
Commission drafts,'® provides solely for arbitration between the states 
coneerned with respect to the propriety or impropriety of particular regu- 
lations, and does not authorize the arbitral commission or any other inter- 
national body to lay down regulations for a particular fishery which must 
be accepted by the states concerned with that fishery. 

These 1955 draft articles, adopted after the completion of the work of 
the International Technical Conference on Conservation of the Living Re- 
sources of the Sea which met at Rome in April, 1955, under auspices of the 
United Nations and the Food and Agriculture Organization, appear to go a 
long way toward working out satisfactory solutions. As indicated above, 
they recognize that both the coastal state, and those states whose nationals 
have actually engaged in substantial fishing in a particular fishery, have 
equal interests in regulation and control of that fishery. The International 
Law Commission does not admit any right of the nearest coastal state 
simply to extend its authority out over wider and wider areas of high-seas 
fisheries, regardless of the other countries whose nationals have been fishing 
in such areas. Instead, it requires co-operation between the fishing states 
and the coastal state, and if such co-operation cannot be satisfactorily 
achieved, then the right of the coastal state to regulate unilaterally is to be 
tested by arbitration, one of the conditions being that the measures adopted 
must not discriminate against foreign fishermen. Under the International 
Law Commission draft the fact that the water lies above the continental 
shelf does not give exclusive control to the contiguous coastal state at the 
expense of those who do the fishing. This is a crucial difference from the 
attitude taken by some of the Latin American republics, which fail to recog- 
nize well-established foreign fishing interests developed on the high seas 
within 200 miles of their coasts but far beyond the bounds of territorial 
waters. United States protests will be remembered against such unilateral 
action by coastal states off whose shores our nationals have been fishing on 
the high seas.’7? Negotiations at Santiago from September 14 to October 5, 


8 Art. 31. 14 Art. 32. 

15 Art. 33. 

16 Cf. Report of the International Law Commission, 5th Sess., 1953, paragraphs 94, 
99 ff., General Assembly, Official Records, 8th Sess., Supp. No. 9, reprinted in 48 A.J.I.L. 
Supp. 1, 39 ff. (1954). 

17 Quoted by Selak, op. cit. (footnote 11 supra) at p. 674. 
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1955, between the United States on the one hand, and Chile, Ecuador and 
Peru on the other, have not resulted in any satisfactory settlement."® 
Similarly, it may be expected that the exclusive Soviet zone announced 
March 21, 1956, for the high seas off Siberia will result in controversy with 
Japan, whose fishermen have long used those waters.*** 

It is important to see how the International Law Commission draft 
articles, like the Truman Proclamations of 1945, clearly distinguish in 
theory between the absolute and exclusive control of the shore state over 
the resources of the subsoil and seabed of its contiguous continental shelf, 
and the problem of controls over free-swimming fish in the waters of the 
high seas above the continental shelf or yet further from shore, where the 
contiguous coastal state and the states which do substantial fishing stand on 
a par with equal reason and rights to control, neither contiguity nor sub- 
stantial fishing activity being treated as alone superior or giving rise to 
rights exclusive of the other equal interest. Prior to the general recog- 
nition of the continental shelf doctrine with respect to subsoil and seabed 
resources, no oil wells or mines or similar installations were operated by) 
foreign enterprises off the coasts of another nation except under agree 
ment with the coastal state. Under present technological conditions, close 
co-operation with the shore is still necessary, and is likely to be for a long 
time to come. No real and established interests are interfered with. (As 
for the seabed, claims to control and exploitation of sedentary fisheries at- 
tached to the bottom, such as oysters, pearls, chanks or sponges, have long 
been recognized on the basis of prescription.) In striking contrast is the 
ease of fisheries, where for centuries and in many parts of the world vessels 
have fished off foreign shores. Interests and expectations built up by hard 
toil over many years of lawful fishing on the high seas must receive recog- 
nition and protection. Here is the great merit of the policy of the United 
States Proclamation and of the International Law Commission: the full 
recognition of the rights of all states having any real concern in each 
concrete situation, whether by contiguity or by substantial fishing. <Ae- 
quired rights, established activities, and the needs of the coastal state are 
all safeguarded. 

While the 1955 draft articles of the International Law Commission are by 
no means perfect, they represent a very long step in the right direction 
They seem much superior to any previous recommendations by official 
bodies in this field. In its official comments the United States Govern- 
ment has suggested certain modifications,’ and perhaps others might be 
desirable. 

18 See U. S. Dept. of State, Santiago Negotiations on Fishery Conservation Problenis 
(1955). 

18a The 1956 salmon season agreement between Japan and the Soviet Union, signed 
May 15, 1956, as well as their ten-year fishery agreement which is to enter into foree 
only when progress is made in the peace treaty negotiations between the two countries, 
may ameliorate the situation, but the basic problem of unilateral action by the coastal 
state remains. 

19 Comments of the United States on Chs. II and III of the Report of the Inter 
national Law Commission Covering the Work of Its Seventh Session, May 2-July 8, 
1955 (March 7, 1956). Cf. U. N. Doe. A/CN.4/99/Add. 1, April 5, 1956, pp. 75 ff. 
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Perhaps most important of these desirable modifications are those re- 
lating to the arbitral procedure in case of disputes. The United States 
has suggested that the arbitral commission should 


be composed, in any combination, of seven members well-qualified in 
the legal, administrative or scientific fields of fisheries, depending upon 
the nature of the dispute. 


The American comments further urge that it be made even clearer than in 
the 1955 draft that 


the authority of the arbitral body should be limited to consideration 
of conservation proposals of the parties to the dispute; and that the 
arbitral body should not be empowered to initiate conservation pro- 
posals or to enlarge upon any that originate with the parties. 


The present arbitral provisions also need clarification with respect to 
the guides or criteria for decision in some of the situations where arbitration 
is envisaged. In cases where two or more states whose nationals engage in 
a high seas fishery cannot agree upon a conservation regime, the United 
States recommends that the arbitral commission should make one or more 
of these determinations, depending on the nature of the disagreement : 


(a) whether conservation measures are necessary to make possible 
the maximum sustainable productivity of the concerned stock or stocks 
of fish ; 

(b) whether the specific measure or measures proposed are appro- 
priate for this purpose, and if so which are the more appropriate, 
taking into account particularly : 

(1) the expected benefits in terms of maintained or increased pro- 
ductivity of the stock or stocks of fish; 

(2) the cost of their application and enforcement ; and 

(3) their relative effectiveness and practicability. 

(ec) whether the specific measure or measures discriminate against 
the fishermen of any participating state as such. 


To this the United States would also add: 


Measures considered by the arbitral commission under paragraph 
2(b) of this Article shall not be sanctioned by the arbitral com- 
mission if they discriminate against the fishermen of any participating 
State as such. 


The comments would apply the same criteria to disputes arising in case a 
““neweomer”’ fishing state does not accept the measures already laid down 
by the previously fishing states. The present draft articles lay down the 
criteria for cases in which states whose nationals fish in the area object to 
regulations enacted by the coastal state. 

While it seems clear that proximity to, or fishing in, a particular fishery 
should be recognized as bases for concern with its conservation, there may 
be considerable doubt whether a non-contiguous state whose nationals do 
not engage in fishing should be deemed to have any right to require 
regulation of a fishery just because at some future time it might wish to 
fish there, or because its nationals consume the products of that fishery, 
or for some such reason. If the interest of such a state is to be recognized 


= 
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at all, and that state given the power to initiate the arbitral procedure in 
the event agreement is not reached with the fishing states, it would seem 
important that the arbitral commission have the power to decide whether 
the complaining state has any sufficient interest in the fishery and its 
products to be entitled to raise the questions. Otherwise there may be some 
reason to expect purely ‘‘nuisance’’ complaints in certain international 
political situations! 2° The United States comment on this article suggests 
that the arbitral commission reach its decision on the basis of the following 
criteria : 
(a) whether scientific evidence shows that there is a need for con- 
servation to make possible the maximum sustainable productivity of 
the concerned stock or stocks of fish; and 


(b) whether the conservation program of the States fishing the 
resource is adequate for conservation requirements. 


Two drafting changes suggested by the United States seem worth making 
Under the present wording, no distinction is drawn between very sporadic 
or oceasional fishing, and substantial and continuous operations; a state 
only occasionally fishing could insist that a state operating substantially 
must enter into negotiations with it for an agreed conservation program, or 
invoke arbitral procedure if no agreement were reached. It would be well 
to follow the Truman Proclamation in requiring that fishing activities be 
*‘substantial’’ if they are to form a basis for rights. Likewise under the 
International Law Commission wording, a state could require another to 
enter into negotiations, or require arbitration, even though their nationals 


were not taking in the area the same kind of fish at all. The American 
recommendation would alter the phrasing to ‘‘substantial fishing of the 


same stock or stocks of fish in any area or areas of the high seas. 

Finally, there is yet another principle which the International Law 
Commission might well take into account, namely, that embodied in the 
North Pacific Fisheries Treaty between the United States, Canada and 
Japan,”* and usually referred to as the principle of ‘‘abstention.’’ A very 
few high-seas fisheries have been built up by strict conservation control of 
the states concerned, including quantitative annual catch limitations. 
Here states have, through the expenditure of time, effort, and money on re- 
search and management, and through restraints on their own fishermen, in- 
creased and maintained the productivity of stocks of fish which, without 
such action, would not exist or would exist at far below their most produc- 
tive level. In these fisheries, of which the North Pacific halibut (success- 
fully conserved under treaties between Canada and the United States for 
three decades) forms a good example, the introduction of fishermen of new 
states would not result in any greater over-all catch of fish. Instead, it 
would merely mean that the amount for each fisherman would be dimin- 
ished, probably to the point where it would not pay the fisherman to engage 


20 Nothing along the line of the prior portion of this paragraph appears in the official 
United States Comments, cited in footnote 19. 

21 Signed at Tokyo May 9, 1952. See T.I.A.S. No. 2786, reprinted in 48 A.J.1L. 
Supp. 71 (1954). 
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in the particular fishery unless the conservation controls were relaxed or 
removed and such indiscriminate fishing allowed as would wipe out the 
stock of fish as a commercial resource. Under these peculiar circumstances 
—where a program of intensive research and conservation is already under 
way and regulations effectively enforced, where the productivity of the 
resource is being maintained at the maximum sustainable level and is de- 
pendent on the program of regulation and control, and where the introduc- 
tion of additional fishing vessels would cut down, rather than increase, the 
over-all benefits from the fishery—it seems reasonable to follow the North 
Pacific Treaty and to require that states which have not engaged in fishing 
in that particular fishery abstain from doing so. This is not to suggest 
monopoly either as a general rule, or just because a particular state or states 
were the first to fish there, or are the ones nearest to the fishery. Instead, 
it appears the wisest way of dealing with an unusual but important situa- 
tion in which equity and justice require that the natural resources which 
have been built up by systematic conservation and self-denying restrictive 
utilization be protected from destructive exploitation by interests which 
have not contributed to their growth and development. 

While minor modifications would thus seem desirable, it may be hoped 
that the International Law Commission articles on fisheries will receive 
wide acceptance in principle. In the care with which they have been 
worked out, the consideration given the interests of all states concerned, 
and their generally fair and reasonable character, they compare most 
favorably with most other efforts to develop international law in this field. 
One may indeed be glad that the recent Ciudad Trujillo Conference of the 
American Republics merely urged continual diligent consideration of the 
legal regime of waters above the continental shelf, and of the interest of the 
coastal state or other interested states in conservation programs for the 
living resources of the high seas.2* The work of the International Law 
Commission offers our best medium for constructive efforts in dealing with 


22See Final Act of Inter-American Specialized Conference on ‘‘Conservation of 
Natural Resources: The Continental Shelf and Marine Waters,’’ held at Ciudad Trujillo, 
March 15-26, 1956. It is indeed fortunate that the Ciudad Trujillo Conference re- 
frained from endorsing or supporting the ‘‘ Principles of Mexico on the Juridical Regime 
of the Sea,’’ hastily adopted, without adequate preliminary studies or opportunity for 
discussion on the merits, by the Inter-American Council of Jurists at Mexico City on 
Feb. 3, 1956, by a vote of 15 to 1 (United States), with Bolivia, Colombia, Cuba, 
Dominican Republic, and Nicaragua abstaining. See 34 Dept. of State Bulletin 296- 
299 (1956). In addition to declaring that ‘‘each state is competent to establish its 
territorial waters within reasonable limits, taking into account geographical, geological, 
and biological factors, as well as the economic needs of the population, and its security 
and defense,’’ without other limitation by international law, the principles of Mexico 
asserted a very unrestrained right of coastal states ‘‘of exclusive exploitation of species 
closely related to the coast, the life of the country, or the needs of the coastal population, 
as in the case of species that develop in territorial waters and subsequently migrate to 
the high seas, or when the existence of certain species has an important relation with an 
industry or activity essential to the coastal country, or when the latter is carrying out 
important works that will result in the conservation or increase of the species.’’ Cf. 
Consejo Interamericano de Jurisconsultos, Actas y Documentos de la Tercera Reunién 
sobre Mar Territorial y Cuestiones Afines (Pan American Union, 1956). 
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high-seas fisheries. Building on the ideas embodied in the United States 
Fisheries Proclamation of 1945, the Commission articles, with the suggested 
modifications, would do justice to the real interests in any high-seas fishery 
of both the coastal state and those whose fishing activities have developed 
the fishery, take advantage of proven conservation experience, and promise 
the best prospects of success in making the resources of the sea most widely 


and continuingly available for mankind. 
W. BisuHop, JR. 


HAS THE SPECTER OF INTERVENTION BEEN LAID IN LATIN AMERICA? 


A recent volume on Non-Intervention raises the interesting question 
whether the specter of intervention which once stalked the halls of inter- 
American conferences has at last been laid.’ Less than thirty years ago, 
at the Conference at Havana in 1928, the dominant thought of a great 
majority of the delegates was to challenge the interventionist policy of the 
United States. Have the changes that have taken place since then removed 
the fears of that year? Has the new procedure of collective intervention 
taken the place of the former arbitrary individual action; or has the old 
order definitely yielded to the new, so that the ghost of Banquo is now no 
more than stage-setting for a play in which the audience knows beforehand 
the outcome of the events it is witnessing. 

Under the old order the principles at issue in intervention were relatively 
simple, although they might appear complex because of the complicated 
situations to which they were applied. In the absence of an organization 
for collective defense, as was the case down to the year 1920, each member 
of the community reserved to itself the right of self-defense, to be used as 
its best judgment dictated in the light of its respect for the public opinion 
of the community. Obviously, under such circumstances, there would be 
a temptation for stronger Powers to take the law into their own hands and 
resort to force in alleged self-defense whenever they believed that condi- 
tions in a neighboring state were threatening their interests. Such was the 
situation, for example, in 1865, when the United States intervened in 
Mexico to insist that the French troops supporting Maximilian be with- 
drawn. The fact that the intervention of the United States would probably 
have been approved by a majority of the Mexican people might perhaps be 
regarded as taking the case out of the category of intervention from the 
point of view of the state that was the object of it; but that did not change 
the character of the act as an act of intervention from the point of view 
of the United States. 

But self-defense could take numerous forms other than that of protection 
against possible future dangers from the too-near presence of a European 
Power on this side of the Atlantic. It took the form of bringing military 
pressure against a state in order to secure the payment of public debts, 
as three European Powers did against Venezuela in 1902; it took the form 


1 Thomas and Thomas, Non-Intervention: The Law and Its Import in the Americas 
(Dallas: Southern Methodist University Press, 1956). 
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of intervention in the domestic affairs of a state in order * ~vrotect citizens 
of the intervening state in cases of alleged denial of justice ana in cases of 
alleged breach of contract between the national and the foreign state; it 
was made the justification of efforts to secure indemnity for nations for 
losses resulting from revolutionary conditions in the foreign state; and on 
occasion it was the ground for measures to protect a weaker state from the 
consequences of its own too-frequent indulgence in revolutions with result- 
ing loss to the citizens of the intervening state or with resulting disturbance 
to the general peace. 

In which of the many cases of alleged self-defense was intervention 
justified and in which not justified? No answer could be given in terms of 
the international law of 1914, or perhaps in terms of the law of 1928. 
Obviously, the intervening state, taking the United States as the chief inter- 
ventor under the Roosevelt doctrine of 1904, was satisfied that it had full 
justification on its part; and equally obviously the state that was the object 
of the intervention believed that the intervention was unwarranted; and 
inasmuch as the controversy was between a stronger state and a weaker 
one, third parties generally sided with the weaker state. 

There was, then, no answer to the problem until an international organ- 
ization could be created with jurisdiction to hear all such cases; and in 
the Western world that did not happen until 1936. It is true that the 
Convention on Rights and Duties of States, signed at Montevideo in 1933, 
denied to the parties the right to intervene ‘‘in the internal or external 
- but the signature of the United States was attended 


affairs of another’ 
with a reservation calling for time ‘‘to prepare interpretations and defini- 
tions’’ of the general principle. In 1936, however, the procedure of con- 
sultation was made to extend to all cases of intervention, the agreement 
declaring that intervention was ‘‘inadmissible . . . directly or indirectly, 
and for whatever reason 

But the intervention condemned at Buenos Aires was unilateral; and still 
left open the possibility of the collective intervention of the American states 
as a body in cases involving the peace and safety of the Western Hemi- 
sphere. The basis for such collective intervention was laid when a resolu- 
tion (XV), adopted at Havana in 1940, declared that an attack upon one 
American state was to be regarded as an attack upon all; again, by the 
Act of Chapultepec of 1945, and more specifically by the Treaty of Re- 
ciprocal Assistance of 1947; so that when the Charter of the Organization 
of American States was adopted in 1948 and intervention was condemned in 
the broad terms of the Protocol of 1936, it was necessary to qualify and 
limit the condemnation by an article in which it was said that measures 
adopted for the maintenance of peace and security in accordance with exist- 
ing treaties would not constitute a violation of the two earlier articles 
repudiating the right of intervention. 

The question then remained to determine when conditions in a state, 
which might previously have given rise to unilateral intervention, would 
now justify collective intervention. Clearly, neither the provisions of the 
Treaty of Reciprocal Assistance nor the qualification attending the rule of 
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non-intervention in the Charter contain any reservation of a right of the 
inter-American community to intervene in the domestic conditions of a 
state when the conditions are domestic and nothing more; that is, when 
there is no direct or indirect threat to the peace. Thus, the mere fact of 
the existence of a civil war in a particular state would not of itself give 
rise to a right of collective intervention within the exception recognized by 
the Charter, although it is difficult to imagine the case of a prolonged civil 
war which would not in one way or another affect the interests of neighbor- 
ing states and give rise to charges and countercharges that might readily 
involve a threat to the peace. 

Instances from recent inter-American relations illustrate the difficulty 
on occasion of drawing a line between purely domestic conditions and 
situations involving a threat to the peace. The allegation by Costa Rica in 
December, 1948, that the country was being invaded by troops having their 
base in Nicaragua involved a threat to the peace, and there could be no 
question of the right of collective intervention by the proper organ of the 
Organization of American States. Some months later the Government 
of Haiti accused the Government of the Dominican Republic of permitting 
the use of its radio facilities by a former Haitian officer for the purpose 
of promoting a revolution in Haiti against the established government. 
Could the Organization intervene? No answer was forthcoming to the 
technical question, because the Dominican Republic insisted that the com- 
plaint could be settled through the ordinary diplomatic channels. 

The problem was presented in a challenging form to the Tenth Inter- 
American Conference at Caracas in 1954, when the Delegation of the United 
States presented a draft of a resolution declaring that the domination or 
control of the political institutions of an American state by the interna- 
tional Communist movement would constitute a threat to the sovereignty 
and independence of the American states, endangering the peace and call- 
ing for the adoption of appropriate action in accordance with existing 
treaties. The Mexican Delegation in particular attacked the resolution 
vigorously, arguing that the terms in which it was framed would permit 
the collective intervention of the American states in the domestic affairs of 
a state on the alleged ground that it was letting itself be dominated by a 
foreign state. In order to allay the fears of the delegations opposing the 
resolution a concluding paragraph was added reciting that the resolution 
was designed ‘‘to protect and not to impair the inalienable right of the 
American State freely to choose its own form of government and economic 
system and to live its own social and cultural life.’’ 

The Caracas resolution became an issue three months later when the 
Council of the Organization of American States was requested to call a 
meeting of the Organ of Consultation for the purpose of considering the 
danger to the peace and security of the continent arising from the ‘‘ penetra- 
tion of the political institutions of Guatemala by the international Com- 
munist movement.’’ But before the resolution could be put to the test, the 
situation in Guatemala changed, and the overthrow of the Arbenz Govern- 
ment made it unnecessary to hold the meeting of Foreign Ministers. There 
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is little doubt, however, that if the meeting had actually taken place it 
would not have been regarded as an act of intervention in the domestic 
affairs of Guatemala. 

The provisions of the Charter of the Organization of American States 
in the matter of collective intervention bear a close analogy to those of 
Article 2 (7) of the Charter of the United Nations which disclaims any 
authorization of the United Nations ‘‘to intervene in matters which are 
essentially within the domestic jurisdiction of any state,’’ but reserves the 
right of the Organization to apply enforcement measures in cases of threats 
to the peace or breaches of the peace. In spite of this provision, however, 
the General Assembly adopted a resolution recommending that the Franco 
Government of Spain be debarred from membership in international 
agencies and conferences connected with the United Nations, and that the 
Members of the United Nations recall their ambassadors from Madrid. 
Query, Would not corresponding action by the Organization of American 
States be considered a violation of the non-intervention rule of its Charter? 

The illustrations that may be taken from the practice of the United 
Nations are far more numerous than those which can be found in the 
practice of the Organization of American States.* On the whole, it can 
be said that within the inter-American regional system the specter of 
individual intervention has been definitely laid, no case having occurred 
since the Protocol of 1936. On the other hand, the specter of collective 
intervention, if it ever was a real ghost, has been laid for all practical 
purposes. The fears expressed by the Mexican delegate at Caracas were 
not shared by a majority of the delegates; and if taken in the terms in 
which they were expressed, they would mean that two-thirds of the Amer- 
ican states might be ready on occasion to repudiate the very principle, 
which, after struggles at previous conferences, they had at last been able to 
persuade the United States to accept at Buenos Aires in 1936—as unlikely 
an event as could well be imagined. How far the specter has been laid 
in the halls of the United Nations remains a separate question. 


C. G. Fenwick 


2 They are set forth at length in the volume on Non-Intervention, above referred to, 
where the practice of the United Nations is sharply criticized. Warning must be given 
that the term ‘‘non-intervention’’ is now being used by certain Members of the United 
Nations to indicate failure to co-operate in the collective security provisions of the 
Charter—a meaning which carries completely different connotations from those of the 
same term used in inter-American relations. 


NOTES AND COMMENTS 


L’INSTITUT DE DROIT INTERNATIONAL AT GRANADA 


From April 11th to 20th, 1956, members of the Institute of International 
Law from the five continents secluded themselves daily for more than full 
working hours, judged by labor union standards, within the cloisters of 
the University of Granada and undertook as scholars to clarify some of the 
rules of modern international law that are in conflict in the theory and 
practice of nations. The meeting was the 47th since the founding of the 
Institute in 1873. The Institute’s present practice of avoiding for its 
meetings, usually held biennially, the distractions of large cities was ob- 
viously justified by the assiduity of the participants in the meeting at 
Granada. 

Sixty-seven members and associates were present from the following 
countries: Austria, Belgium, Brazil, China, Colombia, Denmark, Egypt, 
Estonia, Finland, France, Germany, Great Britain, Greece, Italy, Japan, 
The Netherlands, Norway, Panama, Spain, Sweden, Switzerland, the United 
States, and Yugoslavia. 

Judge Charles De Visscher, formerly of the International Court of 
Justice at The Hague, sat on the platform as Honorary President and 
took an active part in the proceedings. Three other judges of the same 
court were in attendance and made important contributions to the success 
of the meeting: Judge Badawi of Egypt, Judge Hsu Mo of China, and 
Judge Basdevant of France. Judge Bagge, formerly of the Supreme 
Court of Sweden, was an active participant. With few exceptions, the 
other members present were officials of various international tribunals, 
legal advisers to their governments’ foreign offices, prominent advocates, 
deans or professors of law in their own countries. From the United 
States were Dr. Hans Kelsen, honorary member, Professor Philip Jessup 
and the undersigned, associate members. 

It was interesting to note that two honored family names long dis- 
tinguished in the work of the Institute were represented in the younger 
generation—Paul de La Pradelle, son of Albert de La Pradelle, former 
President of the Institute, now deceased, and Paul De Visscher, son of the 
actual Honorary President. Madame Suzanne Bastid, the daughter of 
Judge Basdevant, took a modest but effective part. Evident at all times 
was the experienced guiding hand of the Secretary General, Dr. Hans 
Wehberg, formerly Director of the Zeitschrift fiir Vélkerrecht, of Berlin, 
and now Professor of International Law at the Institut Universitaire de 
Hautes Etudes Internationales of Geneva. 

The solemn opening took place in the great hall of the University on 
the evening of April 11th, under the presidency of Sefior Don José de 
Yanguas Messia, President of the Institute, in the presence of the Rector 
of the University, the President of the Provincial Council, and the Mayor 
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of the city. The closing session was held on the morning of April 20th. 
Between these two formal sessions there were thirteen plenary sessions 
for the discussion of reports upon previously assigned topics, and two 
administrative sessions for the transaction of necessary business. 

At the first administrative session, held on the morning of April 11th, 
Sir Gerald Gray Fitzmaurice, of Great Britain, and Judge Hsu Mo, of 
China, were respectively elected Second and Third Vice Presidents. They 
took turns in alternating with the President in presiding over some of the 
plenary sessions. Also at this administrative session Dr. Raul Fernandes, 
of Brazil, was elected an honorary member. Eight associate members 
were raised to the rank of full members: Madame Bastid, and Messrs. 
Balladore Pallieri, Briiel, Castrén, Cheshire, Kaeckenbeeck, Spiropoulos, 
and Udina. Eleven new associate members were elected as follows: 


Herbert W. Briggs, Professor of International Law at Cornell Uni- 
versity, Editor-in-Chief of this JourRNAL 

Pedro Cortina Mauri, Director of the Department of International 
Organizations of the Spanish Ministry of Foreign Affairs 

Hidebumi Egawa, Professor of Private International Law at the Uni- 
versity of Tokyo 

Nathan Feinburg, Professor of International Law and of International 
Relations at the University of Jerusalem 

Torsten Gihl, Professor of International Law at the University of 
Stockholm 

Baron Friedrich August von der Heydte, Professor of International 
Public Law and of Political Science at the University of Wiirzburg 

Rolando Quadri, Professor of International Law at the University of 
Naples 

Max S¢grensen, Professor of International, Constitutional and Admin- 
istrative Law at the University of Aarhus 

Alberto Ulloa, Honorary Professor of International Law at the Uni- 
versity of San Marcos, Lima 

Ben Atkinson Wortley, Professor of Jurisprudence and of Interna- 
tional Law at the University of Manchester 

Quincey Wright, Professor of International Law at the University of 
Chicago, then President of the American Society of International 
Law 


Although Professor Wright’s name appears last in alphabetical order, 
he received the highest number of ballots cast for the fifteen candidates 
presented to fill the eleven vacancies. 

The agenda provided for the submission of five reports from commissions 
on subjects of public international law and two on private international 
law, but the prolonged discussions did not leave sufficient time for the con- 
sideration of all of them. The debates were extended so that every member 
had an opportunity to state his views, and most of them availed themselves 
of the privilege. At times the debates were intense, but were always of 
the highest professional and scientific quality. The Reporter of each topic 
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presented it from the rostrum first in general terms and then in detail. 
The discussion from the floor followed the same pattern. It consisted 
chiefly of questions directed to the Reporters, making them the central 
targets of the debates. Each was roundly applauded at the successful 
conclusion of his arduous task. Four resolutions were eventually adopted. 
None emerged in the form submitted, but were the result of compromises 
reached step by step, some after examination by ad hoc committees 
designated during the meeting to resolve technical differences of opinion 
or to formulate more generally acceptable drafting. 

The first report taken up was on ‘‘The consequences of a difference of 
nationalities of the spouses upon the effects of marriage.’’ Originally this 
subject included divorce, but divorce was omitted for separate consideration 
in the future. The topic was presented by two Reporters, Haroldo Valladao, 
of Brazil, and Henri Batiffol, of France. After two days of debate, by a 
narrow vote the Institute recommended that for the solution of conflicts 
of law in the personal family relations of spouses of different nationalities 
there should be applied first the law of the common habitual residence 
of the spouses, and, in the absence of such a residence, the law of the last 
common habitual residence, or, lacking entirely such a residence, the law 
of the place of the celebration of the marriage. For the solution of con- 
flicts of law in the patrimonial relations of the family, the Institute recom- 
mended that there should be applied the law of the first conjugal domicile, 
or, in case there never was such a domicile, the law of the place of the 
celebration of the marriage. 

French is the language of the Institute, but English is permitted in the 
discussions. Since there is no authorized English version of the pro- 
ceedings, the authentic French of the resolutions adopted is appended 
hereto. 

‘The elaboration of a model clause on the obligatory jurisdiction of the 
International Court of Justice’’ was then taken up. The Reporter was 
Paul Guggenheim, of Switzerland. The debate on this projet lasted for two 
days and a half. It ended with a resolution which recommended to gov- 
ernments and international organizations to insert in the elaboration of 
international conventions a clause conferring obligatory jurisdiction on 
the International Court of Justice of every difference relating to the in- 
terpretation or application of the convention. The Court is to be seized 
of the question by request of any party to the difference. The text of a 
model clause was drafted to accomplish this purpose. Modifications of the 
clause were suggested for use respectively where the convention contains 
special provisions of its own for the solution of questions relative to its 
interpretation or application, or for the reference of such differences to 
arbitration, or to a procedure of conciliation. A text was also suggested 
to make the decision of the International Court of Justice binding upon 
all parties to a multilateral convention containing a clause referring its 
interpretation to the Court. 

Professor J. H. W. Verzijl, of The Netherlands, followed with a report 
on and projet of ‘‘The rule on the exhaustion of local remedies.’’ By this 
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time members of the Institute seemed to be getting somewhat exhausted 
themselves. It took them only a day and a half to agree upon a short 
resolution, which provides that reclamations based upon violations of inter- 
national law for damages to the persons or property of nationals shall not 
be receivable if there exists in the internal juridical order of the state 
against which the allegation is made an effective and adequate means of 
recourse accessible to the person damaged. The estoppel is valid as long 
as the normal usage appertaining to the local remedy has not been ex- 
hausted. Exceptions to the proposed rule are to be allowed in the case 
where the person damaged enjoys special international protection, or 
where the parties in dispute have agreed not to apply the rule. 

The last subject considered was ‘‘The interpretation of treaties.’’ This 
discussion was a continuation of the debate from a previous session of the 
Institute when the Reporter was Professor Hersch Lauterpacht. In the 
meantime Dr. Lauterpacht has been elected a judge of the International 
Court of Justice, and Sir Gerald Fitzmaurice kindly consented to act as 
Reporter at the Granada session. After a day’s debate a short substi- 
tute was agreed upon in lieu of the previous longer projet. The resolu- 
tion adopted provides that when it is necessary to interpret a treaty, the 
natural and ordinary sense of the terms used should be taken as the basis 
of interpretation, and that the terms must be interpreted in their entire 
context in good faith and in the light of the principles of international law. 
If it be established that the terms employed are to be understood in another 
sense, the natural and ordinary sense of the terms may be discarded (Article 
1). A second article stipulates that an international tribunal called upon 
to take account of the first article shall ascertain if, and in what measure, 
there is occasion to utilize any other means of interpretation, and if so, 
it is legitimate to have recourse to preparatory labors, the practice followed 
in the effective application of the treaty, and to take into consideration the 
objects of the treaty. 

At the final administrative session, held on the afternoon of April 19th, 
the Institute accepted the invitation of the Netherlands group to hold the 
next meeting in Amsterdam during the month of September, 1957. Dr. 
J. P. A. Francois, of The Netherlands, was elected President of the Insti- 
tute. To succeed him as First Vice President, Dr. Gilbert Gidel, of France, 
now the President of the Curatorium of the Academy of International Law 
at The Hague, was the unanimous choice of the Institute. 

The Commission on the Establishment of an International Criminal 
Court, of which the late Professor Donnedieu de Vabres was Reporter, was 
discontinued because of the uncertainty of the achievement of its purpose. 
Four new commissions were instituted as follows: (1) The utilization of 
non-maritime international zones (outside of navigation) ; (2) Obligations 
ex delictu in private international law; (3) Conflicts of law in matters 
of aerial law; (4) Limited liability associations in private international 
law. 


The James Brown Scott prize for an historical and critical study on 
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‘*War on land and its laws from Francis Lieber to the present day,’’ 
in the sum of 1200 Swiss franes, was awarded to Dr. Hedwig Maier and 
Dr. Achim Tobler, joint authors, and dirigeants of the Institut fiir 
Besatzungsfragen, Tiibingen, Germany. 

The social amenities of the occasion were graciously and generously ae- 
corded by the Spanish hosts and hostesses. Most of the members and 
associates were accompanied by their wives, and some brought their 
daughters or sons. Between the working sessions of the men, visits were 
conducted to the famous monuments of Granada, Christian and Arab, 
and a Sunday excursion gave the members and associates an opportunity 
to visit the Mediterranean coast with their families. The President of the 
Institute and the Mayor of Granada, with their charming wives, received 
and entertained the whole group at evening receptions in their beautiful 
private residences; the Mayor also gave a luncheon in the library of the 
University ; the Municipality gave a luncheon in the summer gardens of 
the Alhambra Palace ; and the Provincial Council entertained at a colorful 
regional festival in an historic setting. The Rector of the University pro- 
vided a luncheon in the salons of the Rectory and also an evening concert 
of Spanish music in the great hall of the Faculty of Medicine by the ae- 
complished pianist, Alicia de Larrocha. The Institute returned all of these 
courtesies by tendering a dinner to its Spanish hosts and hostesses at the 
Alhambra Palace Hotel on the evening of April 18th. 

GEORGE A. FINCH 


ANNEX 


Résolutions adoptées par |’Institut a la Session de Grenade, 
11-20 avril 1956 


I.—La régle de l’épuisement des recours internes 


Commission ) 


Lorsqu’un Etat prétend que la lésion subie par un de ses ressortissants 
dans sa personne ou dans ses biens a été commise en violation du droit 
international, toute réclamation diplomatique ou judiciaire lui appartenant 
de ce chef est irrecevable, s’il existe dans l’ordre juridique interne de ]’Etat 
contre lequel la prétention est élevée des voies de recours accessibles a la 
personne lésée et qui, vraisemblablement, sont efficaces et suffisantes, et tant 


que l’usage normal de ces voies n’a pas été épuisé. 
La régle ne s’applique pas: 
a) au cas oll l’acte dommageable a atteint une personne jouissant d’une 
protection internationale spéciale ; 
b) au eas ot son application a été écartée par |’accord des Etats. 
intéressés. 
(18 avril 1956.) 


1 See 46 A.J.I.L. 728 (1952). 


NOTES AND COMMENTS 


II.—L’interprétation des traités 
(12™¢ Commission ) 


L’Institut de Droit international estime que lorsqu’il a lieu d’interpréter 
un traité, les Etats, les organisations et les juridictions internationales 
pourraient s’inspirer des principes suivants: 


Article premier 

L’accord des parties s’étant réalisé sur le texte du traité, il y a lieu de 
prendre le sens naturel et ordinaire des termes de ce texte comme base 
d’interprétation. Les termes des dispositions du traité doivent étre in- 
terprétés dans le contexte entier, selon la bonne foi et A la lumiére des 
principes du droit international. 

Toutefois s’il est établi que les termes employés doivent se comprendre 
dans un autre sens, le sens naturel et ordinaire de ces termes est écarté. 


Article 2 


Dans le cas d’un différend porté devant une juridiction internationale 
il inecombera au tribunal, en tenant compte des dispositions de |’article 
premier, d’apprécier si, et dans quelle mesure, il y a lieu d’utiliser 
d’autres moyens d’interprétation. 
Parmi ces moyens légitimes d’interpréter se trouvent: 
a) Le recours aux travaux préparatoires ; 
b) La pratique suivie dans |’application effective du traité; 
c) La prise en considération des buts du traité. 

(19 avril 1956.) 


III.—L’élaboration d’une clause modéle de compétence 
obligatoire de la Cour internationale de Justice 


(21™* Commission ) 


L’Institut de Droit international recommande aux Gouvernements et 
aux Organisations internationales d’insérer, lors de ]’élaboration de con- 
ventions internationales multilatérales ou bilatérales, une clause conférant 
compétence obligatoire 4 la Cour internationale de Justice dans tout 
différend relatif a l’interprétation ou a l’application de la convention. 


II. 


Cette clause pourrait étre la suivante : 

« Tout différend relatif a l’interprétation ou a l’application de la présente 
convention relévera de la compétence obligatoire de la Cour internationale 
de Justice qui, 4 ce titre, pourra étre saisie par requéte de toute partie au 
différend. » 

III. 


Dans le cas ot la convention prévoit une procédure spéciale pour l’examen 
de questions relatives 4 son interprétation ou a son application, il convien- 
drait d’ajouter a cette disposition la clause suivante : 
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« Tout différend relatif 4 1’interprétation ou a l’application de la présente 
convention qui n’aura pas pu étre réglé par les moyens de la procédure 
prévue (a l’alinéa précédent ou 4 l’article X) relévera de la compétence 
obligatoire de la Cour internationale de Justice, laquelle pourra étre saisie 
par requéte de toute partie au différend. » 


IV. 
1.—Dans le cas ot la convention contient une disposition déférant a 
l’arbitrage le réglement des différends relatifs 4 1’interprétation ou 4 
l’application de la convention, il est reeommandé de compléter cette dispo- 
sition par la clause suivante : 
«Si l’arbitrage prévu a l’article X n’a pas pu aboutir 4 une décision 
portant réglement du différend relatif 4 l’interprétation ou a l’application 


de la présente convention, toute Partie a ce différend pourra soumettre celui- 
ci par voie de requéte a la Cour internationale de Justice.» 


2.—Dans le cas ot la convention contient une disposition prescrivant 
de soumettre 4 une procédure de conciliation les différends relatifs a 
l’interprétation ou a4 l’application de la convention, la clause de juridiction 
énoncée ci-dessus sous le numéro I devrait étre complétée par une dispo- 
sition indiquant a quelles conditions, éventuellement de délais, 1’échee de 
la procédure de conciliation autorise toute Partie au différend a saisir la 
Cour internationale de Justice. 


V. 


Si, dans une convention multilatérale contenant une clause consacrant 
la juridiction obligatoire de la Cour, on désire inscrire une disposition 
rendant obligatoire pour toutes les Parties a ladite convention un arrét 
relatif 4 l’interprétation de la convention, rendu par la Cour internationale 
de Justice, cette disposition pourrait prendre la forme suivante: 


« Les Hautes Parties Contractantes conviennent que, si un ou plusieurs 
Etats saisissent la Cour d’une demande tendant a obtenir 1’interprétation 
d’une disposition de la présente convention, la décision rendue par la Cour 
sera obligatoire pour toutes les Parties 4 la convention (qu’elles aient usé 
ou non de la faculté d’intervention que leur donne le Statut de la Cour.) » 

(17 avril 1956.) 


IV.—Les conséquences de la différence de nationalités 
des époux sur les effets du mariage 


(15"° Commission ) 


L’Institut de Droit international, 

Considérant que, lorsque les rapports du droit de famille sont déterminés 
par la loi nationale, des conflits de lois relatifs aux effets du mariage 
peuvent résulter de la différence de nationalités des époux, 

Recommande, pour la solution de ces conflits, l’adoption des régles 
suivantes : 
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Article premier 


Pour les effets du mariage sur les rapports du droit de famille d’ordre 
personnel entre des époux de nationalités différentes, on appliquera : 


a) la loi de la résidence habituelle commune des époux; 

b) en l’absence de résidence habituelle commune des époux, la loi de 
leur derniére résidence habituelle commune, ou, au cas ot il n’y aurait 
jamais eu de résidence habituelle commune, la loi du lieu de la célébration 
du mariage. 


Article 2 


Pour les effets du mariage sur les rapports du droit de famille d’ordre 
patrimonial entre des époux de nationalités différentes, on appliquera la 
loi du premier domicile conjugal, ou, au cas ot il n’y aurait jamais eu de 
domicile conjugal, la loi du lieu de la célébration du mariage. 

(13 avril 1956.) 


COUNTERCLAIMS AGAINST A FOREIGN SOVEREIGN PLAINTIFF 


The principle that a sovereign state cannot be sued in the courts of a 
foreign state is a long-standing rule of customary international law. Ap- 
parently every legal system has incorporated this rule that a foreign 
sovereign is immune from suit in the municipal courts unless such im- 
munity is expressly or impliedly waived.' The difficulty arises in the de- 
termination of the question whether or not the foreign sovereign, by bring- 
ing an action in a local court, submits itself to the jurisdiction of that court 
in respect of any counterclaim which the defendant might plead. Hereto- 
fore both the British and American courts have strictly limited the class of 
counterclaims held properly assertable against a foreign sovereign plaintiff. 
The 1955 ruling of the United States Supreme Court in the case of National 
City Bank v. Republic of China,? however, appears to sweep away these 
limitations and thus to work a revolutionary change in the American law 
relating to sovereign jurisdictional immunities. 

Three distinct questions are involved in the problem of counterclaiming 
against a foreign sovereign plaintiff: (1) the question of the court’s jurisdic- 
tion to entertain a counterclaim, (2) the necessary relation of the counter- 
claim to the original claim, and (3) the allowable extent of recovery. In 
the National City Bank case the first and third questions were passed on 
only sub silentio, and the answer to the second question was left distinctly 
unclear. Some examination of these three questions now seems called for. 


I. Tae WaAIvER’’ DoctTRINE 


Although a sovereign state is ordinarily immune from the jurisdiction of 
foreign courts, it is clear that a state may by its own consent subject itself 


1 The leading American decision on this point is the classic opinion of Chief Justice 
Marshall in the Schooner Exchange v. M’Faddon, 7 Cranch 116, 3 L.Ed. 287 (1817). 
The leading English ease is The Parlement Belge, L.R. 5 P.D. 197 (1878). 

2348 U. 8S. 356 (1955), digested in 49 A.J.I.L. 405 (1955). 
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to such jurisdiction by waiving this immunity.’ Obviously there is no 
problem when the sovereign expressly consents to be sued, either by re- 
questing to be made a party defendant* or by making an appearance to 
answer the complaint.’ But whether a foreign state, by invoking the 
eourt’s jurisdiction as party plaintiff, thereby consents to the determination 
of the issues raised by the defendant’s direct counterclaim has been dis- 
puted. The English and American courts are clear that there can be an 
implied waiver of a sovereign’s immunity, but are not at all clear as to its 
extent. 

It is often said that there are two categories of implied consent, one 
when the state acts as plaintiff and the other when the state acts as en- 
trepreneur. When commercial activities are undertaken by the state, the 
courts evince no unanimity as to the subjection of state trading instru- 
mentalities to civil suit. Since the ‘‘waiver”’ here is purely implied in law, 
it involves a legal fiction. But the fact that a sovereign state appears be- 
fore a local court to prosecute its claims, because this involves a positive 
voluntary act, is everywhere regarded to some extent as a waiver of im- 
munity, since the implication of consent can be read into that act. 

In attempting to explain the basis for this waiver, some courts have 
asserted that the sovereign plaintiff assumes ‘‘the character of a private 
suitor, but only for that particular litigation.’’*® But the very courts that 
make this assertion nevertheless recognize that the sovereign plaintiff is not 
a private suitor in refusing to order seizure of its property. A more 
cautious view was that set forth by Mr. Justice Holmes. In a suit brought 
by the United States Government, Holmes held that by the act of coming 
into court, the sovereign ‘‘so far takes the position of a private suitor as to 
agree by implication that justice may be done with regard to the subject 
matter’’ of the suit... By more straightforward reasoning, other courts 
have asserted that: 


immunity of a sovereign from suit without its consent cannot be 
carried so far as to permit it to come in and go out of court at its will, 
the other party having no right of resistance to either step.® 


On whatever ground, however, the question whether American courts have 
jurisdiction to entertain a counterclaim against a foreign sovereign plaintiff 
seems to have been so decisively settled in the affirmative that it was never 
raised in the National City Bank litigation. 


II. Tue ‘‘Same TRANSACTION’’ RULE 


Having established that sovereign immunity itself need not be a bar to 
the assertion of a claim by the defendant, the problem then arises as to the 


3 South Africa Republic v. La Compagnie Franco-Belge, [1898] 1 Ch. 190. 

4 People of Porto Rico v. Ramos, 232 U. 8. 627 (1913). 

5 Richardson v. Fajardo Sugar Co., 241 U. 8. 44 (1915). 

6 Dexter and Carpenter Inc. v. Kunglig Jarnvagsstyrelsen et al., 43 F.2d 705 (2d Cir. 
1930). 
7 Luckenbach Steamship Co. Ine. v. Norwegian Barque Thekla, 266 U. S. 328 (1924). 
8 United States of Mexico v. Rask, 118 Cal. App. 21, 4 Pac. 2d 981 (1931). 


to 


he 


+). 


1956] NOTES AND COMMENTS 649 


types of claims which the courts will allow and the extent to which the 
defendant may be satisfied. First, what relationship must the counterclaim 
bear to the original claim ? 

The rule enunciated in England by three Court of Appeal cases ® is that 
against a foreign sovereign plaintiff only ‘‘defensive’’ counterclaims are 
assertable, 7.e., counterclaims relating to the same transaction or the same 
subject-matter of the original claim. This rule was summarized in the 
Harvard Research Draft Convention on Competence of Courts in Regard 
to Foreign States (1932) as follows: ‘‘Art. 5. A complainant State, by 
instituting a proceeding in a court of another State, submits to the jurisdic- 
tion of that court in respect of a direct counterclaim,’’ that is, ‘‘a counter- 
elaim arising out of the facts or transactions upon which a complainant’s 
claim is based.’’ As for indirect counterclaims—those ‘‘arising out of 
facts or transactions extrinsic to those upon which a complainant’s claim is 
based ’’—the Research Draft concludes (Art. 6) that 


A complainant State, by instituting a proceeding in a court of another 
State, submits to the jurisdiction of that court in respect of an indirect 
counterclaim only if that counterclaim is one for which the respondent 
could maintain an independent proceeding in that court against the 
complainant State. 


Whether stated affirmatively, that the defendant’s claim must arise out 
of the same transaction, or negatively, that there can be no independent 
cross-claim, this rule was constantly affirmed by American courts, following 
the English practice. The refusal to allow a claim based on a ‘‘different 
and isolated’’ transaction, or on a ‘‘ distinct and collateral’’ transaction, was 


based on an unwillingness to extend the doctrine of implied waiver of 
immunity. 

To liberalize the strictness of the ‘‘same transaction’’ rule, however, the 
American courts expanded the meaning of that term. Perhaps the earliest 
example of this was a Connecticut case *° in which the plaintiff held a 
mortgage for the British Government and sued on its behalf. The de- 
fendant alleged a claim for a stipulated forfeiture for non-performance of 
a contract. In denying the plaintiff’s contention that the defendant’s 
claim was unrelated to the subject-matter of the suit, the court allowed the 
contractual claim to balance off the plaintiff’s claim in settlement of the 
mortgage controversy. Both the mortgage and the contract were part of 


the long-term dealings between the parties. 

The most important pre-1955 case on this point, however, arose in con- 
nection with the Litvinov Assignment. Here the United States sued an 
assignee of claims of the Soviet Union for deposits held by the National City 
Bank of New York.'! The bank claimed defensively on certain notes of 
the Russian Government. The Second Circuit Court allowed the mainte- 


*Strousberg v. Republic of Costa Rica, 44 L.T.R. (N.S.) 199 (C.A. 1881); South 
Africa Republic v. La Compagnie Franco-Belge, [1898] 1 Ch. 190; Union of Soviet 
Socialist Republies v. Belaiew, 42 T.L.R. 21 (K.B. Div. 1925). 

10 Henry S. Rowan v. Sharps Rifle Manufacturing Co., 29 Conn. 282 (1860). 
1U, 8. v. The National City Bank of New York, 83 F.2d 236 (2d Cir. 1936). 
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nance of the bank’s claim by holding that the ‘‘same transaction’’ does not 
necessarily mean ‘‘at the same time,’’ that dealings over a long period of 
time constituted the transaction under suit. 

This rule was further broadened by a 1946 case ** in which a New York 
Federal District Court indicated that it would disallow a defensive claim 
only if it were ‘‘based on matter unrelated to the primary claim.’’ But in 
1952, when the Republic of China sued several Chinese Air Force officers 
who held funds of the Chinese Government, and one of the officers asserted 
a defensive claim for libel, this counterclaim was dismissed by the District 
of Columbia court on the ground that libel was not part of the transaction 
sued upon, although it ‘‘may have had reference or some relation to the 
claims asserted by the plaintiff.’’ ** 

Until 1955 the United States Supreme Court was never called upon to 
decide the permissible extent of counterclaims against a foreign sovereign. 
When it finally handed down its decision in the National City Bank case 
last spring, the Court appeared to eschew the line of Federal cases liberaliz- 
ing the ‘‘same transaction’’ rule in favor of rejecting the rule altogether. 
The Republic of China had deposited $200,000 with the defendant bank. 
Subsequently it sought to withdraw the funds, and on defendant’s refusal 
to pay, brought suit in the Federal District Court. The defendant bank 
interposed two counterclaims seeking an affirmative judgment for $1,634,432 
on defaulted Chinese Treasury notes owned by the bank. After a plea 
of sovereign immunity, the District Court dismissed the counterclaims, 
even as amended to abandon all claim to affirmative relief. The Supreme 
Court, in a 5-3 decision, reversed this dismissal and ordered the counter- 
claims reinstated. 

The Chinese Treasury notes sought to be defensively asserted were 
acquired by the bank several years previously, evidently at par value, and 
by purchases apparently unrelated to any deposit transactions. The Court 
of Appeals for the Second Circuit had rejected the bank’s contention that 
these notes formed part of the ‘‘same transaction’’ or same ‘‘subject matter 
of the action.’’ Nevertheless it would have been open to the Supreme 
Court to reverse this holding on the reasoning of the Litvinov Assignment 
ease. Instead Mr. Justice Frankfurter, in the majority opinion, strongly 
emphasized the policy factors which have brought governmental immunity 
from suit into disfavor. The lower Federal courts had always recognized 
the English doctrine that a counterclaim based on the subject-matter of a 
sovereign’s suit is allowed to cut into the doctrine of immunity.'* But the 
limitation of ‘‘based on the subject matter,’’ said Justice Frankfurter, is 
‘too indeterminate, indeed too capricious, to mark the bounds of the limi- 
tations on the doctrine of sovereign immunity.’’*® Hence even an inde- 


12 U. 8. v. New York Trust Co., 75 F. Supp. 583 (8.D.N.Y. 1946). 

18 Republic of China v. Pang Tsu Mow et al., 105 F. Supp. 411 (D.C., 1952). 

14 Hungarian People’s Republic v. Cecil Associates Inc., 118 F. Supp. 954 (S.D.N.Y. 
1953); French Republic v. Inland Navigation Co., 263 Fed. 410 (E.D.Mo. 1920); Re 
public of China v. American Express Co., 195 F.2d 230 (2d Cir. 1952). 

15 348 U.S. at 364. 


1956 | NOTES AND COMMENTS 651 


pendent counterclaim is properly assertable in a suit by a foreign sovereign. 
This holding marks a radical departure from both English and prior 
American authorities. 

Whether the National City Bank case stands for the proposition that all 
independent counterclaims are properly assertable against a foreign sov- 
ereign plaintiff may be open to doubt. It appears most improbable that 
a counterclaim for libel, for example, would be allowed in an action for 
moneys had and received. But what the limits of the new doctrine are is 
left unclear by the opinion. What is clear is that the case marks a radical 
departure from existing precedents. In no sense, however, does it place 
the sovereign plaintiff in a position less advantageous than that enjoyed by 
a private suitor. For the rule in the Federal courts respecting counter- 
claims between private litigants is that such counterclaims need not arise 
out of the same transaction or subject-matter of the action.** The Depart- 
ment of State, in refusing the Chinese Ambassador’s request, in two other 
eases, to instruct the court that the Republic of China was immune, empha- 
sized that international law requires only parity of treatment between 
foreign sovereign litigants and private litigants. ‘‘The Department is 
unaware of any principles of international law which would make it inap- 
propriate to apply to a foreign sovereign which has submitted to the juris- 
diction of domestic law any provisions of that law which would be appli- 
cable to any other litigant.’’?7 Thus the Supreme Court in the National 
City Bank case is in accord with the lead of the Department of State in 
adopting a restrictive theory of sovereign immunity. 

That such a restrictive theory represents wise public policy seems clear. 
A sovereign plaintiff should not be allowed to have it both ways, picking 
and choosing its causes of action so as to minimize its liabilities. No unfair- 
ness results to the plaintiff from permitting independent counterclaims. 
The specter raised by the minority opinion of Mr. Justice Reed, of defend- 
ants buying up foreign government obligations at a discount for the purpose 
of counterclaiming otherwise unenforceable claims, is far-fetched but 
could easily be precluded by a qualification to the doctrine. The real 
problem is how far the doctrine should be extended. 

Because a counterclaim may be an effective means of making good a 
claim not otherwise actionable against a foreign state, and because of the 
many disconnected matters which may be brought into suit under a modern 
counterclaim, it is a fundamental policy question how far the doctrine of 
implied waiver of immunity should be extended, and whether the claimant 
state should be considered to have voluntarily submitted itself to all 
counterclaims by bringing suit. Although the courts of Belgium,'* Ger- 
many,'’® and France *° have admitted independent counterclaims, the Na- 


16 Fed R. Civ. Proc. Rule 13(b); Clark, Code Pleading 653-660 (2d ed. 1951). 

17 33 Dept. of State Bulletin 750-751 (1955). 

18 L’Etat du Pérou v. Kreglinger, Court of Appeal, Brussels, 1857, Pasicrisie 348. 

19 Von Hellfeld v. Den Fiskus des Russischen Reichs, Court of Conflicts, Prussia, 1910, 
Deutsche Juristen-Zeitung 15-808; English translation in 5 A.J.I.L. 490 (1911). 

20Letort v. Gouvernement Ottoman, Civil Tribunal, Seine, 1914, Revue Juridique 
Internationale de la Locomotion Aérienne, Vol. 5, p. 142. 
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tional City Bank case marks the first intrusion of this doctrine into the 
common-law countries. 


Ill. Tue Extent or RECOVERY 


Quite distinct from the ‘‘same transaction’’ rule, a further limitation 
upon the doctrine of implied waiver with respect to counterclaims is that 
such claims have generally been held allowable only to the extent of the 
amount for which the sovereign brought suit. The general rule is that no 
affirmative judgment can be entered against any sovereign state.** This 
rule is based on the premise that no court may assert any direct power over 
the property of a foreign sovereign. 

To avoid the strictness of this rule, American courts have sought various 
ways of limiting the meaning of ‘‘affirmative judgment.’’ A New York 
court, for example, recently asserted its right to entertain a counterclaim 
which sought ‘‘an adjudication of title to the precise property, which is 
the subject matter of the sovereign state’s action,’’ even though the sov- 
ereign would thereby be deprived of property.” Such an adjudication of 
title was not considered by the court to be an affirmative judgment. Other 
eases have awarded a shipwright’s lien ** or even a lien against a bank 
deposit,** thereby allowing the defendant to retain possession of a foreign 
sovereign’s property until the lien was satisfied. Although these courts 
have really granted affirmative relief to the defendant, in each instance the 
relief was non-monetary. But in each case the court successfully disposed 


of foreign property, admittedly otherwise beyond judicial reach. 

Some courts have adopted a novel procedure where the defendant’s claim 
would lead to an affirmative monetary judgment against the sovereign. In 
1882 the United States Supreme Court ruled that a judicial determination 
of the amount of damages against a sovereign was proper even though the 


‘‘judgment rendered cannot be judicially enforced.’’** Forty years later 
this approach was again used by a Federal District Court in a suit by 
Norway.”* The court held that it should ‘‘strive to do complete justice”’ 
by determining the total amount of the defensive claim even if such de- 
termination would show a possible affirmative judgment against the sov- 
ereign plaintiff. This was possible, according to the holding, because 
of the distinction between the rendition of a judgment and its enforcement. 
But this reasoning was later disapproved by a Federal Cireuit Court,” 
holding that no judgment should be rendered which cannot be collected. 
Thus most courts seem reluctant to attempt even to shame a foreign 
sovereign into paying its obligations. 

21U. 8S. v. Eckford’s Executor, 6 Wall. 484 (1868). 

22 Republic of Haiti v. Plesch, 73 N.Y.S. 24 645 (1947). 

23 United States of Mexico v. Rask, 118 Cal. App. 21, 4 Pac. 2d 981 (1931). 

24Irish Free State et al. v. Guaranty Safe Deposit Co. et al., 215 N.Y.S. 255, 127 
Mise. 86 (1925). 

25 U. 8. v. Nuestra Senora de Regla, 108 U. S. 92 (1882). 

26 Kingdom of Norway v. Federal Sugar Refining Co., 286 Fed. 188 (S.D.N.Y. 1923). 

27 McLean v. Commonwealth of Australia, 293 Fed. 190 (9th Cir. 1923). 
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But the unenforceability of a judgment is not normally an obstacle to its 
rendition ; in private law, this has never led the courts to decline to render 
judgments against an insolvent. Even though execution cannot be levied 
against a foreign sovereign, this should not prevent the court from render- 
ing an affirmative judgment against it on a counterclaim. The Harvard 
Research Draft is in accord with this latter view. 

The two basic limitations on counterclaims, the one as to subject-matter 
and the other as to amount, are in a sense separate. But it may be asked 
whether the Supreme Court, having relaxed the former in the National City 
Bank ease, should not in future carry this relaxation to its logical con- 
clusion as to the latter.** If a counterclaim need not be in the nature of a 
defense, why should it be so in extent? How can a sovereign be held to 
consent to set-off, even to the extinguishment of its claim, and yet not to 
allow a complete adjustment of the dispute, though the rules of the court 
so provide? The truth is that the sovereign, being immune from suit, 
would not of its own accord submit even to set-off,”® but for the sake of the 
most obvious justice the courts have implied such a consent. It then 
becomes merely a matter of judicial discretion how far this constructive 
consent is to be carried. 

But that judicial discretion should determine a matter involving such 
fundamental international and diplomatic consequences is open to doubt. 
Though many academic writers *° have advanced the radical view that the 
principle of sovereign jurisdictional immunity should be abolished, there is 
still a widespread feeling among judges that if something ought to be done 


they are not the ones to do it. The National City Bank case, by illustrating 
the inconvenience of an attempted unilateral alteration of its rules by the 


courts of an individual country, again suggests the ripeness of this subject 


for international codification. 
RosBert B. Loorer 


28 In the National City Bank case itself the Supreme Court could hardly have allowed 
affirmative relief for defendant bank on the counterclaims. Since in the Federal 
District Court the bank amended its pleadings to abandon all claim to affirmative relief, 
thus seeking only set-off, this question was not presented to the Supreme Court for 
review. Hence the ratio decidendi of the case cannot be read as extending further than 
set-off situations. The language of the majority opinion certainly does not go beyond 
this. Thus Justice Frankfurter says (at 361): ‘‘We have a foreign government in- 
voking our law but resisting a claim against it which fairly would curtail its recovery.’’ 
(Emphasis supplied.) This might easily be read as restricting the rule of the case to 
defensive counterclaims. This is apparently what the dissent thinks. It says (at 369): 
‘In the present case, the Court evidently feels that, since the counterclaim is limited to 
the amount of the Republic of China’s claim, there is jurisdiction to allow a setoff to 
that extent.’’ (Emphasis supplied.) 

29Lord Russell once said he ‘‘had no information about the pitch of civilization 
attained by the State of Kelantan, but it was sufficiently high to make it prefer not to 
pay its just debts.’’ Duff Development Co. v. Government of Kelantan, 39 T.L.R. 96 
(1922). 

80 See, for example, the vigorous views of Professor (now Judge) Lauterpacht in 
‘The Problem of Jurisdictional Immunities of Foreign States,’’ 28 Brit. Year Book of 
Int. Law 220 (1951). 
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ARTICLE TWENTY OF DENMARK’S NEW CONSTITUTION 


At a time when the United States was debating the Bricker Amendment, 
which would have limited the ability of the United States to conclude in- 
ternational agreements, Denmark adopted a new Constitution which 
greatly increased the scope of international agreements into which she 
might enter: the Danish Constitution of June 5, 1953, ineluded a pro- 
vision for possible statutory delegation of Danish sovereignty to inter- 
national organizations.* This paper will not concern itself with the issue 
of international co-operation vs. isolation, but will be directed to the more 
modest task of analyzing the constitutional steps which one Western nation 
has taken in the direction of wider participation in the community of 
nations. 

The 1952 Congress of the Inter-Parliamentary Union in Bern resolved that 
each delegation should work in its own land for the passage of constitutional 
amendments necessary to allow effective co-operation in the spheres of inter- 
national economic, political and cultural endeavor.* The Danish Delegation 
voted for this resolution, and so notified the Danish Prime Minister.* The 
1946 Constitutional Commission (which retained this name on being re- 
constituted after each change of Ministries in Denmark) drafted the follow- 
ing article (which was ultimately accepted) to effectuate this policy : 


20 (1) Powers vested in the authorities of the Realm under this 
Constitution Act may, to such extent as shall be provided by Statute, 
be delegated to international authorities set up by mutual agreement 
with other states for the promotion of international rules of law and 
co-operation. 

(2) For the passing of a Bill dealing with the above a majority of 
five-sixths of the Members of the Folketing [Parliament] shall be 
required. If this majority is not obtained, whereas the majority for 
the passing of ordinary Bills is obtained, and if the Government main- 
tains it, the Bill shall be submitted to the Electorate for approval or 
rejection in accordance with the rules for Referenda laid down in 
section 42.° 


The 1946 Constitutional Commission’s majority report noted the resolu- 
tion of the Inter-Parliamentary Union, supra, and the resulting action of 
several other states in conformance thereto. The report alluded to the 


1 For mention of the weakening effect which the Bricker Amendment might have had, 
or which even a Bricker-minded Senate Foreign Relations Committee might have had, 
on the Charter of the Organization of American States when it came before the Com- 
mittee in 1950, see C. G. Fenwick, ‘‘The Charter of the Organization of American 
States as the ‘Law of the Land’,’’ in 47 A.J.I.L. 281 (1953). 

2 Such was the advance billing given to the provision by the Danish Foreign Ministry 
in its monthly press review, ‘‘Udenrigsministericts Pressebureau, Politiskmaanedsov- 
ersigt,’’ 1, 2 (January, 1953). 

3 Max Sgrensen (ed.), Betaenkning Afgivet af Forfatningskommissionen af 1946 
(Copenhagen, 1953). This is the report of the 1946 Constitutional Commission. 

4 Ibid. 128. 

5 Official translation of the Danish Constitution of June 5, 1953, printed by J. H. 
Sehulz (Copenhagen, 1953). 

¢ Poul Andersen, Dansk Statsforfatningsret 495 (Danish Constitutional Law) (Copen- 
hagen, 1954), lists the following states as having so acted: France, Italy, West Germany 
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need for authority by international organizations (such as the United 
Nations, the European Coal and Steel Community, and the Northern Coun- 
cil), which power formerly had been thought to be the inseparable preroga- 
tive of the particular state. Especial reference was made to the need for 
international control of atomic energy. It was noted that, under the old 
Constitution, Denmark’s capacity to delegate authority to such organiza- 
tions was severely limited.*’ The seriousness of the concept of relinquish- 
ment of power gave rise to strict requirements for its effectuation.* 

There was general agreement on the proposal.® Objection to it came 
almost solely from Aksel Larsen, the Communist leader in Parliament, who 
wanted the article eliminated, or, secondarily, wanted the elimination of 
the provision for passage by referendum after failure to obtain the five- 
sixths majority in Parliament.'® He raised the specter of foreign domina- 
tion and possible destruction of the Constitution."' In the Parliamentary 
debates it was pointed out that Mr. Larsen was following the ‘‘ Communist 
Line’’ sent from Moscow. This accusation was not denied, but Mr. Larsen 
stated that he had, at least, anticipated the ‘‘line.’’ * 

One other change proposed—by a non-Communist—that a simple ma- 
jority of the electorate be sufficient to reject the delegation of power 
(without the requirement of 30% of the electorate as provided in Article 
42), was not accepted by Parliament." 

The new Constitution was passed by two successive (bicameral) Parlia- 
ments, received the necessary favorable vote of 45% of the electorate (as 
well as the simple majority vote of the electorate), and was signed into law 
by the King on June 5, 1953."* 

It has been suggested that the narrow margin of passage (45.76%) in 
the referendum was due, in addition to the usual voter’s inertia, to sus- 
picion of two particular innovations: the unicameral legislature and the 
provision for delegation of sovereignty.*® 

Particular areas of doubt and problems of statutory construction arise 
in considering Article 20. The following are some of these: 


and Holland. For analysis of the pertinent provisions of the Netherlands Constitu- 
tion, as amended on June 22, 1953, see Jonkheer H. F. van Panhuys, ‘‘The Netherlands 
Constitution and International Law,’’ in 47 A.J.I.L. 537 (1953) at 540-541, 551-552. 

7 Argument has recently been made in Norway for a Constitutional amendment to 
permit delegation of legislative power to international organizations. See Einar Lochen, 
Norway’s Views on Sovereignty 76 (Bergen, 1955). 

8Sgrensen, op. cit. 31. See also Johs. Thorborg, Rigsdagsaarbog 1952-3 (Copen- 
hagen, 1953), at pp. 77-78, 87. 

*Sgrensen, op. cit. 13. 10 Ibid. 77. 

11 Ibid. 76. See also Thorborg, op. cit. 87-88. It is ironic that the Communist 
arguments on this point parallel those of the Bricker Amendment proponents in this 
country. 

12 Udenrigsministeriets Pressebureau, Politiskmaanedsoversigt 2 (February, 1953) 
(see footnote 2 supra). 

18 Thorborg, op. cit. 88. See footnote 18 infra. 

4 Ibid, 267. 

8 Svend Thorsen, Den Tredje Juni Grundlov 58 (Copenhagen, no date). 
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1. Article 20(1) states that the delegation of power may be made only 
to ‘‘international authorities set up by mutual agreement with other states 
for the promotion of international rules of law and cooperation.’’ It is 
clear that an organization must be supra-national for a delegation to it to 
be valid. Professor Andersen makes this point, and also suggests that the 
Constitution requires that all the participating states shall make roughly 
equal delegations of sovereignty, because of the requirement of mutuality." 


It is here suggested that the mutuality is a prerequisite only for the es- 
tablishment of the organizations which may receive national powers, not a 
limitation of the conditions under which Denmark may delegate power to 
an appropriate authority. However, the nature of such delegations will 
almost always involve mutuality among the several delegating states, and, 
in any event, the Parliament and electorate will probably not tolerate 
Denmark giving substantially more than the others. 

Professor Andersen also asserts that the powers which can be delegated 
under Article 20 are of distinctly limited scope, and that the abolishment 
of Denmark as an independent nation is not permitted.’’ 

2. The requirement that the international authority must have been 
‘‘set up by mutual agreement’’ (‘‘oprettet ved gensidig overenskomst”’ 
with other nations is open to the construction that Denmark would have to 
be among the charter members of the particular organization for a delega- 
tion to it to be valid. The word ‘‘oprettet’’ can be translated ‘‘established”’ 
as well as ‘‘set up,’’ but the former carries the same implication of what 
would seem to be a completely irrelevant requirement.'* Common-sense 
construction and the probable intention of the draftsmen lead to the con- 
clusion that later adherence to the group by Denmark would be sufficient 
‘*setting up by mutual agreement’’ to come within the section. 

3. Under Article 20(2), the delegation of power may be made by one ol! 
two exclusive methods: (1) by a vote of five-sixths of the members ot! 
-arliament, or (2) by simple majority of Parliament and a subsequent , 
referendum which does not reject the delegation. The rejection may bi 


by simple majority, if at least 30% of the electorate vote against the delega- , 
tion.*® The first method is the only qualified majority required of the , 
16 Andersen, op. cit. 497. 17 Ibid. 496. 
18 The French translation, which may be found in 70 Revue du Droit Public et de la 
Seience Politique 77-85 (following an article in that journal by Jacques Robert e! 


titled ‘‘ Danemark—La Constitution du 5 Juin 1953,’’ at pp. 64-76), states that tl 
delegation may be made to organizations ‘‘qui auront été créées par accord réciproque 
avec d’autres Etats.’’ Again there is an implication that Denmark must have been 4 
charter member, as the ‘‘accord’’ between Denmark and other states goes to tli 
creation, and not merely to the type, of the organization. 


19 The proposal that the 30% requirement be dropped, and that the rejection be by ' 
simple majority was not accepted, as was noted earlier. Professor Andersen, op. ¢! 
498, criticizes the 30% requirement, arguing that the possibility of delegation of powe! 
in the face of a simple majority against delegation is in clear conflict with the strictness 


of the requirement of a 5/6ths majority of all Members of Parliament under the firs! 
method. Thorsen, op. cit., in an approach more journalistic than scholarly, asserts * 
pp. 62-63 that the general purpose of referenda is to give those who are against : 
particular bill which has passed Parliament a chance to express their disapproval, 2" 
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Parliament by the Constitution.*° It demands five-sixths of all members, 
not just of those present and voting. 

4. The most serious problem of construction presented by Article 20 
is that of determining the extent to which Article 42 applies to Article 20 
referenda. 

a. Article 42(1) provides that one-third of the members of Parliament 
can force a referendum on a bill passed by Parliament. This is clearly in- 
applicable to Article 20 referenda, as a referendum is automatic if the bill 
passes by more than a majority and less than five-sixths and if the govern- 
ment maintains the bill. Here we have a clear indication that Article 42 
is not to be applied in its entirety, but we have no indication of the extent 
to which it is to be applied. This calls for a section-by-section analysis 
of Article 42. 

b. Article 42, sections (2) and (7), provide that those bills subject to 
referendum (under section (6), infra) may be signed into law by the King 
before the referendum takes place when a declaration of urgency is made 
in the bill, subject to automatic repeal if the results of the referendum are 
negative. It seems unlikely that this procedure was meant to apply to 
Article 20 referenda: a delegation of power to an international authority 
would ordinarily not be so pressing as to require this extraordinary meas- 
ure, and the time spent in obtaining a referendum would not be dispropor- 
tionate to the time which is usually spent negotiating treaties. If the 
treaty were entered into with the reservation that it was subject to a 
referendum, this would be tantamount to not entering at all, and other 
states would not be likely to accept the reservation.” 

ce. Under Article 20(2), if the government does not maintain the bill, it 
does not go to a referendum. The Parliament cannot force the govern- 
ment to maintain the bill. Article 42(3) states that when a referendum 
has been demanded, Parliament can within three days decide that the bill 
shall fall, thereby precluding a referendum. Can the Parliament, simi- 
larly, after failure to secure a vote of five-sixths of the members of Parlia- 
ment, and after the government has decided to maintain the bill delegating 
national authority, decide that the bill shall fall? Probably not.** No 
referendum has been demanded, as required by section (3): it is auto- 
matic. And the vesting in the government of power to decide whether to 
maintain the bill clearly implies the vesting of the correlative power to 
decide whether not to maintain the bill. 

d. Section (4) provides the times within which the referendum shall be 
held (from twelve to eighteen days after the Prime Minister’s announce- 


that it is justifiable, therefore, to require 30% of the electorate before Parliament will 
be overridden. 

20 Ibid. 76. 

21 Furthermore, sec. (2) refers only to those referenda which are allowed under Art. 
42(6), and, as we shall see, it is highly doubtful whether sec. (6) applies to Art. 20 
referenda. 

22 Professor Andersen, op. cit., states at p. 498, that secs. (1), (2), (3) and (7) of 
Art. 42 have no application to Art. 20 referenda. 
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ment). Section (5) states that the electorate shall vote either for or 
against the bill, and that a majority must vote against the bill, including 
30% of the electorate, for it to fail. These sections, particularly section 
(5), apply to Article 20 referenda. 

e. Article 42(6) states that: 


Finance Bills . . . Civil Servants Bills . . . Naturalization Bills, 
Expropriation Bills, Taxation Bills, as well as Bills introduced for the 
purpose of discharging existing treaty obligations shall not be subject 
to a decision by Referendum. 


Construing this section under Article 20, three interpretations are 
possible: (1) statutes delegating authority under Article 20 which affect 
any of the subjects listed in Article 42(6) can, as to those subjects, be 
passed only by the five-sixths method, and, if this majority is not obtained, 
they fail without recourse to referendum; (2) statutes delegating authority 
under Article 20 pass by a simple majority to the extent they involve 
topies listed in Article 42(6), and cannot be defeated by referendum, as 
they are not subject to referendum; and (3) Article 42(6) is inapplicable 
to referenda under Article 20. 

The first interpretation seems unlikely, as it would mean that the possible 
scope of delegation under the five-sixths method would be much greater 
than that under the simple-majority referendum method, a distinction not 
intended by the framers. 

The second interpretation seems even more unlikely, as there was a 
clear intention expressed to have strict requirements for all Article 20 
delegations, and this intention should not be nullified by mere implication 

The third interpretation seems the best. It provides equal scope of 
possible delegation under both methods. Furthermore, the failure to ex- 
elude sections (1), (2), (3) and (7) indicates that it was intended that 
Article 42 should be applied only as appropriate to Article 20. Also, it 
could be validly argued that Article 20 bills are ‘‘ Delegation Bills’’ and 
not any of the other bills specifically excluded from referenda by Article 
42(6). 

f. Incorporation by reference is a drafting device meant to simplify 
legislation. The incorporation of Article 42 into Article 20 has the op- 
posite effect here. Article 20 should have contained within itself the pro- 
visions for referendum, or, at least, should have referred only to those sec- 
tions of Article 42 which were intended to be incorporated. 

5. Article 20 contains no provision for the withdrawal of delegation to 
an international organization. Article 19 provides for agreement of the 
Parliament to the government’s proposal to withdraw from any treaty. 
But, asks Professor Andersen, is a simple majority vote adequate for a 
withdrawal from an Article 20 treaty? ** He indicates that it is sufficient, 
and points out that the report of the 1946 Constitutional Commission 
(Copenhagen, 1953) was clear on this point. Professor Andersen empha- 
sizes, however, that the initiative for the withdrawal must come from the 


23 Andersen, op. cit. 499. 
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King (2.e., the government). (The right of Denmark under international 
law to withdraw is an entirely separate question. ) 

6. Article 20 delegations cannot be made by provisional law (under 
Article 23).** This latter article states that provisional laws shall not 
conflict with the Constitution, and Article 20 seems to have provided the 
sole methods for delegating sovereignty. In addition, Article 19 provides 
for Parliamentary participation in the consideration of treaties. 

7. The ambiguous word ‘‘sovereignty’’ is not used in Article 20. Rather, 
the word ‘‘power’’ or ‘‘authority’’ (‘‘Befgjelser’’) is used, and, as it is 
unqualified, clearly includes the possible delegation of legislative, executive 
and judicial power, whether national or local.*® In addition, the delegation 
could include power to be exercised directly over individual Danish 
citizens.”° 

The above critical analysis raises points which are not significant in 
comparison to the over-all accomplishment which has been made by the in- 
clusion of Article 20 in the new Constitution. Whatever difficulties may 
arise will certainly be overcome.*’ 


It is precisely [the new] Constitution’s Article 20 which shows es- 
pecially that the Constitution was written on the boundary between a 
hundred-year past, whose contents we know, and a future which raises 
completely new problems, for whose solution Denmark must prepare 
herself. It was a simple necessity for us to draft a new Constitution.”® 


STANLEY V. ANDERSON 
Of the California Bar 


THE STUDY OF INTERNATIONAL LAW AT THE NAVAL WAR COLLEGE * 


The recent occasion of the issuing of the manual entitled Law of Naval 
Warfare, 1955, by the Chief of Naval Operations of the Navy Department 
makes it appropriate and timely to note how the subject of international law 
is studied by senior officers of the Navy through the medium of the cur- 
riculum of the U. S. Naval War College. It also seems worthy of mention 
at this juncture that the College has a long-standing and continuing interest 


24 Ibid. 498. 

25 Ibid. 496. See also Sgrensen, op. cit. 31, and Thorborg, op. cit. 87. 

26 Thorsen, op. cit. 76. 

27 One method of solution might be a decision of the Court of Impeachment (con- 
sisting of 15 Supreme Court Judges and 15 Members of Parliament). Another might 
be a decision of the Supreme Court. It is recognized that the Supreme Court has the 
power of judicial review, but it has yet to find a law unconstitutional. The operation 
of these courts in this area is uncertain and complex, and is beyond the scope of this 
paper. For discussion of the problem, see Andersen, op. cit. 450-477. 

28 Thorsen, op. cit. 77. (‘‘Det er vel netop den tredje junigrundlovs para. 20, som 
isaer viser, at forfatningen blev skrevet paa skellet mellem en hundredaarig fortid, hvis 
indhold vi kender, og en fremtid, der rejser helt nye spgrgsmaal, til hvis lgsning ogsaa 
Danmark maa ggre sig rede. Det var en simpel ngdvendighed, at vi skabte os en ny 
forfatning.’’) 

*The views contained herein are those of the writer and are not to be construed as 
official or reflecting those of the Navy Department or the naval service at large. 
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in this subject. It is the purpose of this paper, therefore, to glance briefly 
at the past and present activities of the Naval War College in the field of 
international law. 

The Naval War College is today among the highest military educational 
institutions in the United States, and it is by far the oldest ‘‘war college’’ 
in the country. It is in no sense a training establishment: rather, as an 
educational goal it has emphasized the pursuit of knowledge and the ability 
to think. Furthermore, throughout its existence the Naval War College 
has been dedicated to the belief that the conduct of war—hot or cold—and 
the pursuit of national objectives are matters of judgment rather than 
procedures to be determined by fixed rules and rote. 

The College was formally established at Newport, Rhode Island, in 1884 
by Commodore Stephen Bleecker Luce, who was its first president. He 
was succeeded by Captain (later Rear Admiral) Alfred Thayer Mahan, the 
great geopolitician whose writings on seapower so profoundly influenced 
the political and military events of the early years of the twentieth cen- 
tury. At the time of its founding the student body consisted of but eight 
officers, and their course of instruction lasted some six weeks. 

With the passage of time the Presidency of the College continued to be 
held by a succession of brilliant naval officers. Under their leadership and 
drive the course was eventually lengthened to ten months, and the number 
of students grew to its present total of over two hundred fifty officers of 
between fifteen and twenty-five years of commissioned service. 

The mission of the College is 


to further an understanding of the fundamentals of warfare, inter- 
national relations and interservice operations with emphasis on their 
application to future naval warfare, in order to prepare officers for 
higher command. 


The subjects of study designed to fulfill this mission are those required in 
the exercise of naval command; specifically they lie in the fields of national 
and military strategy, of international law, of international relations, of 
military tactics and of logistics. Many of the studies within these fields 
are themselves new, and all of the studies are kept up to date and modern. 
The study of international law has been a cardinal feature of the Naval 
War College courses since their beginning and it is a matter of importance 
that this field of study is today being pursued vigorously in its con- 
temporary and forward-looking aspects. 

It is interesting to note that before the end of its first year of existence 
the Naval War College had obtained the services of an associate for inter- 
national law, and that this chair has not been allowed to become vacant 
since. The incumbents have been the following: 


Associates for International Law 


1885-1887 Professor James Russell Soley 
1888-1900 Professor Freeman Snow 
1901 Professor John Bassett Moore 
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1900-1938 Professor George Grafton Wilson 
1938-1946 Professor Payson 8S. Wild, Jr. 
1946-1953 Judge Manley O. Hudson 


Chair of International Law (on an annual basis) 


1953-1954 Professor Hans Kelsen 
1954-1955 Professor Leo Gross 
1955 to date Professor Brunson MacChesney 


As with most of the other fields of study at the Naval War College, the 
subject of international law is dealt with in the resident courses in part as a 
separate subject, and in part as an element of other studies such as inter- 
national relations and military operations problems. The emphasis and 
extent of coverage of each subject are determined by the purpose and 
level of each individual course; accordingly the curriculum as a whole is 
interwoven by an integrated system of studies and related specific applica- 
tions—including that of international law. 

In addition to the solution of military operations problems which may 
include certain aspects of international law, the work of the Naval War 
College in the field of international law lies in four general categories— 
each separate, but all mutually supporting. These categories are the 
courses of instruction for resident students, publication of the ‘‘ Blue Book 


Series of International Law Situations and Notes,’’ the correspondence 


courses, and the drafting of publications for the Navy Department. 

All resident students receive one week of formal instruction in interna- 
tional law. The purpose of this work is ‘‘to acquire a basic understanding 
of International Law as it affects the military establishment,’’ and its scope 
includes : 


Introduction to the nature and principal characteristics of Inter- 
national Law and a brief survey of Soviet Interpretations of Inter- 
national Law. 

Jurisdiction (Territorial and personal jurisdiction, territorial wa- 
ters; debatable waters, high seas, visit and search in time of peace; 
air space; continental shelf; status of U. S. Armed Forces abroad.) 

Position of Individuals in International Law (Responsibility for 
war crimes; crimes against peace and against humanity ; international 
military tribunals; formulation of Nuremberg principles; draft code 
of offenses against peace and security of mankind; draft statute of an 
international criminal court.) 

Laws of War (The general laws of war; laws of naval warfare ; laws 
of air warfare; the Geneva Conventions. ) 


This study is carried out by readings, lectures by distinguished visitors, 
and by seminars. It also includes the preparation by the individual stu- 
dent of proposed solutions of a number of hypothetical problems stemming 
from the readings and lectures. There are about 15 students assigned to 
each seminar group, each of which is presided over by a visiting lecturer. 
The conduct of the seminars is based upon a discussion of case situations 
Previously given to the students for study, research, and preparation of 
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solutions. These situations, although comparatively brief, consist of prob- 
lems such as might realistically be faced by a naval officer today or in the 
future, in peace or in war. 

The preparation of the well-known reference works, ‘‘The Blue Book 
Series of International Law Situations and Notes,’’ has long been the 
special charge of the international law jurist serving with the staff of the 
Naval War College. The first volume of the series was published in 1894 
and since then a total of 54 volumes has appeared. Of these, 32 volumes 
consist of detailed studies of case situations—these studies representing the 
collaboration of the College students with the law associate. The remain- 
ing 22 volumes contain compilations of treaties or other international law 
agreements or decisions, together with notes and comments. 

At present there are four new volumes of the Blue Book Series in pre- 
paration. The first, being written by Professor Hans Kelsen and scheduled 
for publication in about September, 1956, will be a study on the theoretical 
implications of collective security entitled ‘‘Collective Security under In- 
ternational Law.’’ The second will be a commentary on and study of the 
law of naval warfare with particular reference to the newly published 
Navy manual on the subject. It will be entitled ‘‘The Law of War and 
Neutrality at Sea.’’ It is being written by Professor Robert W. Tucker 
of Johns Hopkins University. It should appear in late 1956 or early 1957. 
The third, under the authorship of Professor Leo Gross and due for publica- 
tion in 1957, will be an analysis of the practice and law of collective se- 
curity as currently being developed. Its title will be ‘‘The Law of Collee- 
tive Security.’’ The fourth new Blue Book is being written by Professor 
Brunson MacChesney. It will be entitled ‘‘International Law Situations 
and Solutions with Commentary,’’ and will discuss certain developments 
in international maritime law. No firm date can be forecast, but it is 
anticipated to be published in the spring of 1957. 

The correspondence courses of the Naval War College offer, among a 
variety of other subjects, a quite thorough study of international law. In 
a sense, the correspondence course in international law is administered 
somewhat differently from the resident course, for the reason that this 
course is taken by itself and does not receive the concurrent support from 
all the other subjects under study by the students at the Naval War College 
itself, as is the case with the formal one week’s course in law for resident 
students. The correspondence course in international law consists of § 
installments. It includes some study of international relations (through 
the study of certain international treaties and other agreements); con- 
siderable study of international organizations; of the laws of peace; of the 
laws of war (with emphasis on naval and aerial warfare) ; and of military 
government. The installments contain a generous admixture of problems 
and case situations for solution. The course is not addressed to the under- 
graduate. It is designed to provide a working knowledge of international 
law and of the machinery of international relations, and to help officers 
intelligently to discharge many of the complex duties which must be per- 
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formed in international affairs. In April, 1956, the total enrollment was 
about 265, about evenly distributed between regular Naval officers and 
officers of the Naval Reserve. 

Lastly, the Naval War College has been extensively used by the Navy 
Department as the source of material for various instructions or manuals 
on international law which have been issued from time to time for the 
guidance of the Navy in its conduct of hostilities at sea. The first set of 
rules for warfare at sea was prepared by Capt. Charles H. Stockton, the 
then President of the Naval War College. In 1900 Capt. Stockton’s draft 
code was approved by the Secretary of the Navy and was published under 
the title U. 8S. Naval War Code 1900. In 1904, as a result of diseussions 
earried on during the previous year at the Naval War College, the Code 
was withdrawn as not wholly representing the best opinion of the Govern- 
ment at that time. Following extensive study, this Code was replaced by 
Provisional Instructions for the Navy Defining the Rights of Belligerents 
and Neutrals, Laws of Blockade and Contraband of War, 1912, also 
orginally drafted at the College. Later, this was completely revised by 
the College in 1917 and again in 1941 and on each of the occasions 
reissued by the Navy Department under the title Instructions for the Navy 
of the United States Governing Maritime Warfare. These books served 
to guide the Navy through World Wars I and II, respectively. 

The many new developments in sea and air warfare which occurred 
during and after World War IT, together with the Geneva Conventions of 
1949 and other postwar developments in international law, all tended to 
render the Instructions of 1941 obsolescent. Accordingly their revision 
was again undertaken by the Naval War College at the direction of the 
Navy Department. This revision has now been issued to the Navy in a 
new format, and under the title Law of Naval Warfare. It constitutes a 
presentation of law as it relates to naval warfare, and of certain principles 
and problems common to the whole of the law of war. As can well be 
understood, the revision represents a major effort on the part of the College 
staff. 

In sum it ean be stated that much time, thought and hard work is de- 
voted to the study of international law at the Naval War College. The 
end in view of the College is that its graduate may assume duties in high 
command with a full appreciation of the national objectives and of the 
material and spiritual resources of the United States. Accordingly, it is 
essential that each such naval officer have a thorough understanding, not 
only of his own service, but also of the interrelations of the political, 
economic, social, military and other factors of national, military and naval 
strategy. Not the least of these factors is the continued adherence of the 
United States to the ideology of the rule of law. 


Rear ApmiraL THomas H. Rossins, Jr., U.S.N. 
Chief of Staff, Naval War College 
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THE POSTHUMOUS FATE OF ALBERICO GENTILI * 


It is curious to note that many authorities have revealed their ignorance 
of the true site of the grave of Alberico Gentili. They have assumed, 
doubtless from the fact that he was for many years a professor at Oxford, 
that he died there’ and was buried in Christ Church Cathedral.* But 
throughout this period he also lived in London, where he was an advocate 
of repute, representing the subjects of the Spanish Crown at the Admiralty 
Court. It was in London that he died on June 19, 1608,° and he was 
laid to rest in the churchyard of St. Helen’s, Bishopsgate in the City 
of London.‘ 

I thought it worth while visiting the place. The little church of St. 
Helen’s, Bishopsgate, is one of London’s oldest. Its origins are unknown, 
but it was certainly in existence in the first years of the 13th century, and 
clearly shows traces of architectural styles of the 14th and 15th centuries, 
all harmoniously blended together. Access is by way of a narrow passage, 
down which one escapes from the hustle and bustle of the financial world to 
this little oasis of spiritual peace. 

Although there is no doubt that Gentili was buried in ground belonging 
to this church, it is impossible to ascertain the exact spot, so many changes 
have taken place. The register of St. Helen’s recorded that ‘‘ Alberico 
Gentili, Doctor of Roman Law, was buried in the cemetery at the foot of 
the corner of the window where there stood the clump of gooseberry bushes, 
and less than two feet away from the nun’s grating, on the 21st June, 
1608.’ 

The impossibility of finding Gentili’s remains was asserted by the Vicar 
of the church, Dr. Cox, in a report which he prepared for the British 
Government and which was transmitted in 1876 to the Minister of the 
Italian Government, Bonghi, who had asked for information. It is worth 
while recalling the origin of this request, and of the interest then shown in 
Alberico Gentili. 

Thomas Erskine Holland, one of his successors in the Chair at Oxford, 
delivered his inaugural lecture, on November 7, 1874, on Gentili. This 


* Translated by H. McN. Henderson. 

1 £.g., A. Fiorini, Di Alberigo Gentili e del suo Diritto di guerra 6 (Leghorn, 1876); 
but see note 4 below. Even the contributor to the Enciclopedia Italiana (1932) makes 
this mistake, although the true facts have long been readily available in the Ency- 
clopaedia Britannica and in Professor Holland’s article in the D.N.B. 

2 E.g., Wood (quoted by Prof. Holland in his inaugural lecture on Gentili). A. De 
Giorgi (Della vita e della opere di Alberico Gentili (Parma, 1876)), although he knew 
Gentili died in London, thought he had no known grave. 

31609 or 1611 are the years given elsewhere, but they are without doubt erroneous. 

4Cf. G. Speranza, Alberico Gentili, Vol. I, p. 253 (Rome, 1876); A. Fiorini, in the 
preface to his translation of Gentili’s De Jure Belli, p. 43 et seq. (Leghorn, 1877); 
M. Thamm, Albericus Gentilis und seine Bedeutung fiir das Vélkerrecht 11 (Strassburg, 
1896); H. Nézard in Les Fondateurs du Droit International 43-44 (Paris, 1904); E. 
Nys in his Introduction to the new edition of Gentili’s De Legationibus, Vol. I, p. 138 
(New York, 1924). 

5 Cf. G. Speranza, op. cit. 293; A. Fiorini, op. cit. supra 44; Saffi’s translation of 
Prof. Holland’s lecture, p. 51. 
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fact could not fail to be observed in Italy, and it especially attracted the 
attention of P. S. Mancini, at that time a professor in the University of 
Rome. He drew the attention of the University of Macerata to it. At this 
university was the eccentric but high-spirited Professor Pietro Sbarbaro, 
who then promoted the formation of a committee, which discussed the 
erection of a national monument to Alberico Gentili. The then Prince of 
Piedmont, who later became King Umberto I, was Honorary President, 
the active President being Mancini and the Secretary Sbarbaro. A high- 
flown manifesto was published, and there was a demand for the return of 
Gentili’s remains from England to Italy. As indicated above, this was 
of course quite impossible. 

Some months later a similar committee was formed in England. It ar- 
ranged to set up a memorial tablet to Gentili in St. Helen’s, and to re- 
publish his major work, the treatise entitled De Jure Belli. Both these 
plans were executed. The tablet was unveiled in the presence of the 
Italian Ambassador, among others, on July 7, 1877. The modest memorial 
of alabaster and marble was placed at the bottom of the left wall of the 
church, above the much more conspicuous tomb of Thomas Gresham, 
founder of the London Stock Exchange. It carries an inscription sur- 
rounded by the armorial bearings of the University of Perugia, the Uni- 
versity of Oxford, the Gentili family and the town of San Ginesio, near 
Macerata, in the Marches, where he was born on January 14, 1552. The 
inscription is that originally intended for Gentili’s tombstone (we do not 
know with certainty if it was ever really engraved on it: cf. De Giorgi, 
Della vita e delle opere di Alberico Gentili (Parma, 1876), p. 15), as re- 
corded by G. M. Konigius (Konig) in his Biblioteca Vetus et Nova (Alt- 
dorf, 1678, s.v. ‘‘ Albericus Gentilis’’). 

In the same year, 1877, the new edition of De Jure Belli was published 
at Oxford under the scholarly care of Professor T. E. Holland. 

The work of the Italian committee was much less effective. The monu- 
ment at San Ginesio was not erected until more than 30 years later, in 
1908, under the auspices of a new committee. Commemorative tablets in 
honor of Gentili, however, had been placed in 1885 in the Technical Insti- 
tute of Macerata, which at the same time was renamed after him, and in 
1890 in the University of Perugia. In 1930 another was placed in the 
University of Macerata. 

The causes of the long delay were various, but perhaps the principal one 
was the disagreement that arose because of Gentili’s religious beliefs. He 
belonged, as is well known, to a Protestant family. As a result of this, 
on one side there was a desire to give to notices in his honor an anticlerical 
significance, and on the other, there was a desire to raise a protest against 
any honors supposed to bear such a significance. 

Curiously enough, plans for erecting a monument to Gentili had mean- 


* Often 1551 is given as the year of his birth, but the 1552 is taken from a note by 
Gentili in his own handwriting, quoted by Saffi in the Appendix to his translation of 
Prof. T. E. Holland’s lecture, p. 46 (Rome, 1884). The year 1551, however, appears to 
be confirmed by the text of the memorial inscription ‘‘ Aetatis LVIII.’’ 
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while been started also in Holland, but protests arose there because it 
appeared to some Dutchmen strange to honor Alberico in the land of 
Grotius, rather than Grotius himself. As a result of this singular but 
rather out-of-place controversy, a Dutch committee was formed to promote 
the erection of a monument to Grotius in Delft, his native city. In fact, 
the unveiling took place there in 1886, twenty-two years before the monu- 
ment to Gentili was put up in Italy. Visitors to this historic Dutch city, 
where Grotius was born and where his tomb is now, probably do not 
realize as they behold the statue of Grotius set in the beautiful square that 
it owes its origin to that posthumous rivalry, and was set up as it were to 
contest the claims of the great Italian jurist. 

But statues and tombs derive their value only from the fact that they 
recall our thoughts to the spirit and the work which are immortal. More 
important than the rediscovery of Alberico Gentili’s bones, or their longed- 
for return to Italy,’ more so indeed than the erection of a monument in 
Rome where, laying aside all petty jealousies, it could be most worthily sit- 
uated, is study of, and meditation on, Gentili’s teachings. These teachings 
are truly to be marveled at, and all the more when we think of the era in 
which they were conceived. 

It is a mistake to seek to award unqualified supremacy to either Gentili 
or Grotius, because each had his precursors, such as the Italian Pietro 
Belli and the Spanish De Vitoria and Ayala, so that it is impossible to boast 
on Gentili’s behalf, as Romagnosi attempted, that he was the founder of 
modern international law. But there does remain the indisputable fact 
that Gentili contributed perhaps more than anyone to the modern sys- 
tematization of this science by applying a more rigorous juridical criterion 
than that followed by his precursors, and, after him, by Grotius. Here 
let it suffice to recall his definition of war (‘‘bellum est publicorum armorum 
justa contentio’’), which reveals so felicitously its public and at the same 
time juridical character. This definition is therefore much superior to 
the later one of Grotius, who conceives war simply as a violent conflict, 
including thus also private struggles. Or again, let us recall Gentili’s 
doctrine of diplomatic immunity, and of respect for the property of non- 
combatant enemies and for neutral territory, where Grotius shows himself 
to be a great deal less just and precise. 

In general we may say that Gentili, by his method of collecting facts 
and his acumen in evaluating them, to a considerable extent paved the 
way for Grotius and all modern learning in the field of international law. 
The tribute which Grotius paid to Gentili in the Prolegomena of his great 
work (§38), is itself a significant, though very inadequate, recognition. It 
would be easy to show how powerful a help and inspiration Gentili was 
to Grotius, not only by reason of his ‘‘diligentia’’ but also by his ideas 
and the general plan of his work. This fact was long ago thrown into 
relief by Kaltenborn (‘‘Die Vorliéufer des Hugo Grotius’’ (Leipzig, 1848), 


7It was proposed to transport them, had it been possible, to the church of Santa 
Croce (in Florence, of course, and not in Rome as written by Nézard, in Les fondateurs 
du Droit International 44, cited in note 4 above). 
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pp. 228-231), who was one of the first, if not the first, of scholars outside 
Italy to acquire a proper understanding of Gentili’s work in relation to 
that of Grotius, yet he is not usually listed in bibliographies relating to 
Gentili.® 

If, in the ultimate analysis, the merits of these two great men are per- 
haps for differing reasons equal, how unlike have been their fortunes at the 
hand of posterity. To Gentili not even death has brought his ‘‘fair meed 
of glory.”’ 

Gioraio VEccHIO 


THE MANLEY 0. HUDSON MEDAL CONFERRED 


At the opening session of the 50th anniversary meeting of the American 
Society of International Law on Wednesday evening, April 25, 1956, and 
following the delivery of the formal addresses, President Quiney Wright 
presented to Judge Manley O. Hudson, Bemis Professor of International 
Law at Harvard University from 1923 to 1954, former President of the 
Society, and former Judge of the Permanent Court of International 
Justice, the gold medal named in Judge Hudson’s honor and bearing his 
likeness. The medal was established in 1955 through an endowment fund 
donated to the Society by Mr. Ralph G. Albrecht of New York City to 
perpetuate the name and career of Judge Hudson. It is to be hereafter 
awarded for pre-eminent contributions, comparable in distinction to those 
of Judge Hudson, and evidenced by distinguished scholarship and achieve- 
ment in international law and in the promotion of the establishment and 
maintenance of international relations on the basis of law and justice. 

In making the presentation on behalf of the Society, President Wright 
stated : 


No one has contributed more to international law in our generation 
than Judge Hudson. Besides instructing a generation of students at 
Harvard, writing many articles and editorials in the AMERICAN JouR- 
NAL OF INTERNATIONAL LAw and other periodicals, and publishing 
many books in the field, he has been a consultant of the Department 
of State and the Naval War College, and has served on the delegations 
to several international conferences. He has been a member of the 
Permanent Court of Arbitration (1933-1945), a judge on the Perma- 
nent Court of International Justice (1936-1946), and a member of the 
United Nations International Law Commission. 

Important as these educational and official activities have been, his 
greatest contribution has been stimulating and enlightening his pro- 
fessional colleagues in the United States and abroad, by his vigorous 
leadership, scholarly contributions, and indefatigable energy in pro- 
viding materials for their work. He has been a regular attendant 


8 Among similar verdicts on Gentili, we recall, for instance, that of Coleman Phillipson, 
who in his introduction to the new edition of De Jure Belli, published by the Carnegie 
Endowment for International Peace (Classics of International Law, Oxford, 1933), 
writes: ‘Because of the greater affinity between his point of view and that of modern 
States and jurists, he [Gentili] is, in that respect, as much as, if not more than, 
Grotius, the progenitor of the existing law of nations.’’? (Vol. IT, pp. 1la—12a, ef. 
Pp. 18a, where the verdicts of Ompteda, Lampredi, etc., are also reported; cf. also the 
notices gathered by Speranza, op. cit., Vol. I, p. 259 et seq.) 
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and a frequent contributor to debate in the meetings of the American 
Society of International Law. He has reported on the work of the 
World Court every year since its foundation, in the AMERICAN JouR- 
NAL OF INTERNATIONAL Law. He has written the standard text on 
the Permanent Court of International Justice. He initiated the Har- 
vard Research in International Law in 1929, to assist the League of 
Nations in its effort at codification. For ten years he brought the 
leading international lawyers of America together under his inspiring 
!sadership, to state the rules of international law in many important 
fields. Publications of the Harvard Research have been recognized 
throughout the world as standard sources. He edited the series of 
World Court Reports and of International Legislation, and inspired 
the collection of legislative materials in a number of fields in connec- 
tion with the Harvard Research. 

Those of us who have been associated with him recognize that 
without his energy, ability and devotion, International Law and the 
institutions which have been established since the first World War to 
develop, maintain and apply it, would have been less effective. 


The Hudson medal is a fitting symbol of the Society’s high esteem for one 
who has been a member since 1917 and an editor of its JoURNAL since 
1924. In 1954 the Society’s Certificate of Merit was awarded to Judge 
Hudson in recognition of the outstanding contribution to international law 
of his annual articles in the JouRNAL on the World Court. The gold medal 
conferred this year is the Society’s crowning recognition of pre-eminent 
and faithful service to the purposes for which it was established. Ne plus 


wire! E. H. F. 


50TH ANNUAL MEETING OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 


The American Society of International Law celebrated the 50th anniver- 
sary of its founding during a four-day annual meeting at the Sheraton- 
Carlton Hotel in Washington, D. C.. from April 25 to April 28, 1956. The 
attendance at the meetings was one of the largest in the Society’s history 
and included not only distinguished teachers, practitioners, diplomats and 
government officials of this country, but also a good number of outstanding 
foreign professors, diplomats and lawyers visiting the country at that time. 
Among them were the Honorable F. T. Cheng, former Judge of the Perma- 
nent Court of International Justice; Honorable Oswaldo Illanes Benitez, 
Justice of the Supreme Court of Chile; Dr. Nai-wei Chang, Ministry of Ed- 
ucation of China, Dr. Mahmoud Hassan, former Egyptian Ambassador to 
the United States, and President of the Egyptian Society of International 
Law; Dr. Erich Kauffman, Legal Consultant to the German Foreign Office 
and Professor of International Law, University of Bonn; Dr. Alex Meyer 
of Cologne, Director of the Institut fiir Luftrecht; Professor Alf Ross of 
the University of Copenhagen; Professor Julius Stone of the University of 
Sydney ; Dr. Shu Chin Tsui, Professor of International Law and Diplomacy 
at National Chengchik University, Taipei, Formosa; Dr. Zengo Ohira of 
Hitotsubashi University, Tokyo; Mr. W. Harvey Moore, Honorary Secre- 
tary General, International Law Association; Mr. Pinto de la Torre, 
President of the La Paz Bar Association, Bolivia; Dr. Natalio Chediak, of 
Havana, Cuba; Dr. Fazlur Rahman, of Karachi, Pakistan. 
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Of the seventeen surviving charter members of the Society, Mr. William 
Cullen Dennis and Mr. Lester H. Woolsey were present. 

President Quincy Wright opened the meeting at 8:15 p.m. on Wednesday 
evening, April 25, and read a number of congratulatory messages to the 
Society on the occasion of its anniversary. Among the messages read were 
greetings from President Eisenhower, the Institut de Droit International, 
the Inter-American Academy of Comparative and International Law, the 
Cuban Society of International Law, the Japanese Association of Inter- 
national Law and the Chinese Association of International Law Teachers. 

President Wright then addressed the Society on ‘‘The Prospects of 
International Law.’’ The Secretary of State, the Honorable John Foster 
Dulles, delivered an address on ‘‘ The Institutionalizing of Peace.’’ 

Following the Secretary’s address, President Wright presented to Judge 
Manley O. Hudson the medal named in his honor, which was provided 
under the endowment established last year through the generosity of Mr. 
Ralph G. Albrecht. A reproduction of the medal appears above, facing 
page 667. 

The daytime sessions of Thursday, April 26, 1956, were devoted to 
reports on the regional meetings of the Society, which had been held during 
March and April, 1956, in connection with the celebration of the Society’s 
50th anniversary. The general topic of the regional meetings had been 
‘‘International Law in National Courts and Agencies—50 Years of Develop- 
ment.’’ This subject had been discussed in its various applications both 
from the point of view of the law of the United States and that of other 
countries. The discussions at the regional meetings had been summarized 
by a designated rapporteur for each such meeting. 

Under the Chairmanship of Professor Covey T. Oliver, Chairman, Re- 
gional Meetings Committee, the morning session of Thursday, April 26, 
discussed the results of the regional meetings from the point of view of 
American law and practice. Professor Hardy C. Dillard presented a 
summary and report on the meetings, which was followed by brief reports 
by a panel composed of Jo Desha Lucas, Assistant Dean, University of 
Chicago Law School; Professor A. J. Thomas, Jr., Southern Methodist Uni- 
versity Law School; Henderson Braddick, Institute of International Af- 
fairs, University of Washington; Benjamin Busch, of the New York Bar; 
and Arthur R. Albrecht, of the California Bar. 

At 2 p.m. on Thursday the regional meetings results were further dis- 
eussed from the point of view of foreign theory and practice. Professor 
Michael H. Cardozo presided. A number of foreign teachers and prac- 
titioners took part in the panel discussion. Among them were Dr. Muham- 
med Fazlur Rahman, of the Bar of Karachi, Pakistan; Dr. Shu-chin Tsui, 
Professor of International Law and Diplomacy, National Chengchik Uni- 
versity, Taipei, Formosa; Dr. Zengo Ohira, Hitotsubashi University, Tokyo; 
and Dr. Natalio Chediak, of the Bar of Havana, Cuba. 

On Thursday evening, beginning at 8:15 p.m., the session was devoted 
to international air law. Professor Oliver J. Lissitzyn presided. Mr. John 
C. Cooper, of Princeton, New Jersey, Professor of Law at the Institute of 
International Air Law, McGill University, delivered an address on ‘‘Legal 
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Problems of Upper Space.’’ Questions raised in the paper were discussed 
by a panel composed of: H. Alberta Colclaser, Chief, Air Transport Rela- 
tions Branch, Department of State; P. K. Roy, Director, Legal Bureau, 
International Civil Aviation Organization; Arnold W. Knauth, of the New 
York Bar; and Dr. Alex Meyer, Director, Institut fiir Luftrecht, Cologne, 
Germany. 

On Friday morning, April 27, at 10 a.m., the session, under the chairman- 
ship of Dr. Charles G. Fenwick of the Pan American Union, was devoted 
to discussion of the Drafts of the International Law Commission on the 
Regime of the Territorial Sea and the Regime of the High Seas. Mr. 
Richard Baxter of Harvard Law School delivered the principal address on 
‘The Regime of the Territorial Sea,’’ which was discussed by a panel com- 
posed of Miss Marjorie Whiteman, Assistant Legal Adviser, Department of 
State; and Professor Herbert W. Briggs, Cornell University. 

The Regime of the High Seas was discussed in a paper presented by Mr. 
Montgomery Phister, Vice President, Van Camp Sea Food Company. 
Mr. Tom Franck of Harvard Law School, Mr. Bernard Fensterwald of 
the Department of State, and Mr. Richard Young of New York contributed 
to the discussion as panel members. 

On Friday afternoon at 2:00 p.m. the subject of the session was the 
International Law Commission Drafts on Statelessness. The Honorable 
Stanley K. Hornbeck presided. Dr. Ivan §S. Kerno, Chairman, Review 
Board, United Nations, delivered the principal address. It was discussed 
by the following panel members: Richard W. Flournoy, of the D. C. Bar; 
Henry F. Butler, of the D. C. Bar; and Adrian 8S. Fisher, Vice President 
and Counsel, Washington Post and Times-Herald. 

Following the conclusion of the Friday afternoon session, there was an 
informal reception and cocktail party in the North Lounge of the Sheraton- 
Carlton Hotel for the officers and members of the Society and their guests. 

On Friday evening at 8:15 p.m. the distinguished speakers were Assistant 
Secretary of State Francis O. Wilcox and Professor Julius Stone of the 
University of Sydney. Mr. Wilcox spoke on ‘‘The United Nations in the 
Mainstream of History.’’ Professor Stone discussed international law 
under the title ‘‘ What Price Effctiveness?’’ The speeches were followed by 
remarks from a panel consisting of Dr. Alf Ross, University of Copenhagen; 
Dr. Charles G. Fenwick, Director, Department of International Law, Pan 
American Union; and Mr. William C. Dennis of the Indiana Bar. 

The 50th anniversary meeting closed with the annual banquet on Satur- 
day evening, April 28, at 7:00 pm. Approximately 260 members and 
guests were present, including members of the diplomatic corps. The 
Reverend Frederick Brown Harris, Chaplain of the Senate, opened the 
dinner with an invocation. Professor Wright, before turning over the 
meeting to Mr. Lester H. Woolsey, the incoming President of the Society, 
conferred upon Professor Julius Stone the Society’s Certificate of Merit 
in recognition of his achievement as author of the volume entitled Legal 
Controls of International Conflict. 

The Ambassador of Mexico to the Organization of American States, Dr. 
Luis Quintanilla, delivered an after-dinner address on ‘‘The Place of Law 
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in International Relations.’’ He was followed by the Ambassador of 
Austria, Dr. Karl Gruber, who spoke on the balance of power and the 
situation in Europe today, with particular reference to Austria. Dr. 
Mahmoud Hassan, former Ambassador of Egypt to the United States and 
now President of the Egyptian Society of 'nternational Law, brought 
greetings from that organization and spoke on international law and the 
Arab world. Ambassador Amos J. Peaslee, Deputy Special Assistant to the 
President, delivered an address on ‘‘ Prospects for International Law and 
Life.’’ 

The dinner closed with a benediction delivered by Dr. M. Matsushita, 
President of St. Paul University, Tokyo. 

The business meeting of the Society was held on Saturday morning, April 
28, at 10:00 a.m. The Society heard a report of the Committee on Study 
of Legal Problems of the United Nations, which surveyed the activities of 
the United Nations during the past year in the field of judicial settlement, 
treaty legislation, review of the Charter and work of the International Law 
Commission. Mr. Edgar Turlington, chairman of a committee appointed 
to discuss with a committee of the American Branch of the International 
Law Association the possibility of a merger of the two organizations, re- 
ported that the committee did not recommend a merger, but that there 
should be greater co-operation between the American Society of Interna- 
tional Law and the American Branch of the International Law Association. 
The Society ’s committee also felt that a direct relationship between the 
Society and the International Law Association with headquarters in 
London would be desirable. It was also reported that the Executive Coun- 
cil had adopted a resolution establishing a committee on co-operation with 
the International Law Association and its American Branch, with authority 
to make arrangements, subject to the approval of the Council, for grants 
of reciprocal privileges of attendance at meetings, and reciprocal reduction 
in rates of subscription for publications, or other arrangements. Mr. W. 
Harvey Moore, of the International Law Association, spoke at length econ- 
cerning the organization and activities of that body. 

The Society unanimously approved the report of the Committee on Annual 
Award recommending that the Society’s Certificate of Merit be conferred 
on Julius Stone for his volume entitled ‘‘Legal Controls of International 
Conflict.’’ It also approved unanimously the recommendation of the Com- 
mittee on Selection of Honorary Members that Dr. Eeleo van Kleffens, 
Netherlands Ambassador to Portugal, be elected an Honorary Member of 
the Society. 

Mr. Denys P. Myers presented the report of the Committee on Publica- 
tions of the Department of State and the United Nations and submitted 
two resolutions which, as adopted, read as follows: 


PUBLICATIONS OF THE DEPARTMENT OF STATE 


THE AMERICAN Society oF INTERNATIONAL Law, 
Having reviewed the status of the publications issued by the Depart- 
ment of State upon which its members depend for authentic knowledge 
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and understanding of international relations and the development of 
international law in practice; 

Taking note of the diligence shown in carrying out programs 
already established when funds are provided and the necessity of 
providing adequate material for the practical and effective use of the 
rapidly increasing structure of treaty relations, and the further neces- 
sity of producing this material promptly; 

Knowing that the Department of State fully appreciates that 
students, teachers and practitioners of international law constitute 
among the citizens of the United States a bulwark in defense of gov- 
ernment by law, which is the traditional objective in the conduct of 
American foreign relations, 

1. Earnestly petitions the Congress to maintain appropriations for 
the compilation and publication of Foreign Relations of the United 
States at least equal to the level established for fiscal years 1954-57; 

2. Urges that the publication of the invaluable United States Treaty 
Developments be resumed and that the Congress appropriate the 
necessary funds therefor; 

3. Commends the Office of the Legal Adviser upon the progress made 
toward publication on a current schedule of treaties, both in the 
pamphlet and book forms; 

4. Calls the Department’s attention to the necessity of issuing 
documentary and other material promptly, although realizing the 
present complexities of the editing process. 

5. Requests that action be taken by the Congress to make funds 
available for the continuation of the Moore and Hackworth Digests 
of International Law in order to make the voluminous material that 
has lodged in the Department of State files since 1940 available for 
scientific use. 

6. Requests that additional compiled volumes of treaties entering 
into force from 1938 to 1950 be issued by the Senate Committee on 
Foreign Relations in continuation of its four volumes entitled Treaties, 
Conventions, International Acts, Protocols and Agreements between the 
United States of America and Other Powers, 1778-1937 


PUBLICATIONS OF THE UNITED NATIONS 


THE AMERICAN SoOcIETY OF INTERNATIONAL Law, 

Noting the valuable contribution to materials in the field of its 
interests which is made by the publications of the United Nations, 
particularly those prepared by the Office of Legal Affairs; 

Having special and continuing concern in the records of the Inter- 
national Law Commission ; 

Regarding the maintenance of the United Nations Treaty Series as 
a Charter obligation which should be complete and issued as promptly 
as possible ; 

1. Expresses the hope that Reports of International Arbitral Awards 
will be continued to include uncollected or unavailable decisions prior 
to its beginning date and subsequent to the present volumes; 

2. Commends the General Assembly’s decision to put the records of 
the International Law Commission for past and future sessions in 
permanent form, and its application to the Legislative Series; 

3. Believes reconsideration should be given to the proposal for a 
Juridical Yearbook ; 

4. Congratulates the Secretariat upon the compilation and issuance 
of the Répertoire of the Security Council and the Repertory of Practice 
of United Nations Organs; 
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5. Views with satisfaction the examination of the problems connected 
with the prompt and complete issuance of the United Nations Treaty 
Series, and especially commends the following points: 

a. That English and French versions be retained, states themselves 
being invited to provide translations not submitted as originals; 

b. That the Treaty Series be maintained as a complete record of 
registrations, filings and recordings, together with its Annexes A—C 
which contain subsequent information on all instruments, but that 
instruments of specialized agencies, other international organizations 
through which international instruments are produced, as well as offi- 
cial compilations by subject such as the General Agreement on Tariffs 
and Trade and International Tax Agreements, as published by the 
sponsors, be printed by the originating offices in registered form and 
in the format of the Treaty Series, in order that they may be included 
as volumes in it as sub-series. 


Upon the report of the Nominating Committee, the following officers 
were elected for the coming year: Honorary President, Honorable John 
Foster Dulles, Secretary of State; President, Lester H. Woolsey ; Honorary 
Vice Presidents, Dean G. Acheson, Philip Marshall Brown, Mr. Justice 
Harold H. Burton, William S. Culbertson, William C. Dennis, Edwin D. 
Dickinson, Charles G. Fenwick, George A. Finch, Honorable Green H. 
Hackworth, Stanley K. Hornbeck, Manley O. Hudson, Philip C. Jessup, 
Hans Kelsen, Fred K. Nielsen, Ambassador Amos J. Peaslee, and Quincy 
Wright; Vice Presidents, Herbert W. Briggs, Myres 8. McDougal, Robert 
R. Wilson. 

The members of the Executive Council elected to serve until 1959 are: 
Arthur H. Dean, New York City; Professor Alona E. Evans, Wellesley 
College; Professor Leo Gross, Fletcher School of Law and Diplomacy; 
Arnold W. Knauth, New York City; Herbert 8. Little, Seattle, Washing- 
ton; Professor James O. Murdock, Washington, D. C.; Oscar Schachter, 
New York City; and Professor Ivan Stone, Beloit College. 

The Nominating Committee elected for the coming year is composed of 
the following: James Nevins Hyde, Chairman; Chesney Hill, Lester H. 
Nurick, Covey T. Oliver, Jack B. Tate. 

The Executive Council of the Society at its meeting on April 28, 1956, 
re-elected Mr. Edward L. Merrigan Treasurer, and Mr. Edward Dumbauld 
Secretary, of the Society for the coming year. It also elected four new 
members of the Board of Editors to fill vacancies in the active list caused 
by the change to honorary status of Professors Fenwick, Kunz and Wright, 
and the resignation of Professor Fairman. The new members of the Board 
of Editors are Professor Hardy C. Dillard of the University of Virginia 
Law School, Dr. Alwyn V. Freeman, of the Senate Committee on Foreign 
Relations, Dr. Leo Gross, Fletcher School of Law and Diplomacy, and 
Professor John N. Hazard, Columbia University. 

ELEANOR H. FIncH 


JUDICIAL DECISIONS 


By WiuuiaAM W. Bisnop, Jr., and OLiver J. Lissirzyn 


Of the Board of Editors 


AMBATIELOS CASE (GREECE v. UNITED Kina@pom).' 
Arbitral Commission.? March 6, 1956. 


After the International Court of Justice held * the United Kingdom under 
a duty to submit to arbitral decision the Ambatielos claim, this case was 
heard by a special arbitral commission which found in favor of the de- 
fendant United Kingdom, rejecting the Greek claim. The International 
Court of Justice ruled that the United Kingdom was under a duty to 
arbitrate only insofar as the Anglo-Greek Treaty of 1886 gave rise to the 
claim. 

In 1919 the Greek shipowner Ambatielos contracted with the British 
Government (represented by a Major Laing) to buy certain ships being 
built for that government in Hong Kong. The contract did not specify 
delivery dates, but Major Laing pointed out to Ambatielos the advantages 
he would have from early completion and the location of the vessels in the 
Orient where freights were very high. Ambatielos claimed that the de- 
livery dates were fixed in an oral understanding between Major Laing on 
behalf of the government and Ambatielos through the latter’s brother. 
These dates were also said to have been written on a slip of paper which the 
Major showed the brother. Delivery was delayed beyond the buyer’s ex- 
pectation, and the deal proved to be most unsuccessful from his standpoint 
when freights dropped greatly. Unable to pay for the ships, he gave 
mortgages on them to the British Government in 1920. That government 
brought proceedings to enforce the mortgages in the British courts in 
1922, Ambatielos putting in his claim for delayed delivery as a defense. 
On January 15, 1923, the English court (Judge Hill) gave judgment for 
the government on the mortgages, for possession and sale of the vessels 
which had been delivered to Ambatielos. Thus Ambatielos lost the ves- 
sels as well as the part payments he had made on them. In these judicial 
proceedings the British Government refused to produce certain inter- 
departmental memoranda which Ambatielos believed would support his 
claim as to fixed delivery dates, and neither Major Laing nor his superior 
was heard as a witness, though subpoenaed by the government. 

Ambatielos filed an appeal, and asked the Court of Appeal for leave to 
eall Major Laing as a witness. This request was refused as contrary to 


1 From mimeographed copy of opinion. 
2R. J. Alfaro, President; A. J. F. Bagge, M. Bourquin, J. Spiropoulos, and G. 


Thesiger. 
8 [1952] 1.C.J. Reports 28, 46 A.J.I.L. 732 (1952); and [1953] I.C.J. Reports 10, 47 


A.J.I.L. 708 (1953). 
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precedent, and Ambatielos thereupon ceased to press his general appeal. 
Commencing with a note of September 12, 1925, the Greek Legation in 
London sought redress through diplomatic channels. 

In the arbitration proceedings, the British Government contended that 
the Greek claim was invalid because there had been undue delay in present- 
ing the claim as one based on the 1886 treaty, because the claimant had 
failed to exhaust his local remedies in the English courts, and because the 
claim showed no direct or indirect breach of the 1886 treaty. 

Greece contended that there was no undue delay, that the prospect of any 
successful appeal in the British courts was so slight as to make any unused 
local remedy ‘‘ineffective,’’ and that this was a valid claim under the treaty, 
in that a Greek national did not receive the treatment due thereunder and 
under ‘‘the rules of international law, justice, right and equity.’’ Greece 
claimed that Ambatielos had paid out large sums and yet had lost his 
ships to the British Government on the mortgages. Counsel for Greece 
argued that Article X of the Anglo-Greek Commercial Treaty of 1886 
promised most-favored-nation treatment, and that earlier and later British 
treaties with other states provided for treatment of nationals in accordance 
with justice and international law; thus if there were any breach of inter- 
national law or any injustice, there was a violation of the rights granted 
under the 1886 treaty. Greece likewise argued that the provision in Article 
15 of the Anglo-Greek treaty promising freedom of access to the courts was 
violated when the British Government put forward before the British 
courts against Ambatielos a case ‘‘contrary to documents in their pos- 
session,’’ withheld documents from the defendant Ambatielos, and did so 
in circumstances when they knew he lacked power to compel the govern- 
ment to disclose them. 

Although admitting that ‘‘the principle of extinctive prescription applies 
to the right to bring an action before an international tribunal,’’ the 
Commission found no basis for applying the principle here. Nor was it 
applicable insofar as Greek claims prior to 1939 had been based on general 
international law, and only in that year had any attempt been made to draw 
the claim under the 1886 treaty. 

Not passing upon how far the most-favored-nation provisions applied, 
the Commission found their wording insufficient to cover a case where ‘‘the 
sole object . . . was to guarantee . . . treatment in accordance with the 
general rules of international law.’’ The treaties in question primarily 
gave equality with nationals in the administration of justice, and there was 
no showing that such was denied to Ambatielos. 

The Commission held that the ‘‘free access to the courts’’ granted to 
Greek nationals in the United Kingdom by Article 15 of the 1886 Anglo- 
Greek treaty ‘‘includes the right to use the Courts fully and to avail them- 
selves of any procedural remedies or guarantees provided by the law of the 
land in order that justice may be administered on a footing of equality 
with nationals of the country.’’ The Commission found that: 


Hence, the essence of ‘‘free access’’ is adherence to and effectiveness 
of the principle of non-discrimination against foreigners who are in 
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need of seeking justice before the courts of the land for the protection 
and defence of their rights. Thus, when ‘‘free access to the Courts’’ 
is covenanted by a State in favour of the subjects or citizens of another 
State, the covenant is that the foreigner shall enjoy full freedom to 
appear before the courts for the protection or defence of his rights, 
whether as plaintiff or defendant; to bring any action provided or 
authorised by law; to deliver any pleading by way of defence, set off or 
counterclaim; to engage Counsel; to adduce evidence, whether docu- 
mentary or oral or of any other kind; to apply for bail; to lodge ap- 
peals and, in short, to use the Courts fully and to avail himself of any 
procedural remedies or guarantees provided by the law of the land in 
order that justice may be administered on a footing of equality with 
nationals of the country. 


As for the Greek contention that Article 15 was violated because the 
British Government in the mortgage proceedings in the British court ‘‘ put 
forward a case . . . contrary to documents in their possession,’’ the Com- 
mission said: 

In the opinion of the Commission it cannot be contended successfully 
that documents known to the advisers of Mr. Ambatielos at the time of 
the proceedings in 1922 and produced to Mr. Justice Hill were suf- 
ficient in themselves to show so clearly that fixed dates were agreed 
upon as to establish that the United Kingdom Government was putting 
forward a case contrary to documents in its possession. 


The Commission said that the documents referred to must either be docu- 
ments whose existence was assumed but the contents of which were unknown 
to the Commission, or documents which were subsequently made known to 
the Commission. The Commission could not base its decision on the former 
category ‘‘inasmuch as they are not specified or identified and inasmuch as 
their contents are purely hypothetical.’’ As for those in the latter cate- 
gory, the Commission could not find any document prior to the time of the 
1922 judicial proceedings ‘‘which would furnish positive evidence that the 
United Kingdom Government entered into a binding agreement which pro- 
vided for fixed delivery dates.’’ It stated that ‘‘only such evidence would 
enable the Commission to hold that the United Kingdom Government or 
its advisers put forward a case which they knew to be contrary to docu- 
ments in their possession.’’ The Greek Government apparently relied 
primarily upon a letter of July 20, 1922, from Major Laing to the former 
Shipping Controller, in which Major Laing referred to his inducing Am- 
batielos to purchase the ships because of early delivery and their presence 
in the Far East. The Commission did not find this letter referred to any 
agreement made by Major Laing with Ambatielos, or even any promise 
made to him, but merely an ‘‘argument’’ by means of which Ambatielos 
was induced to purchase the ships. Consequently 


the Commission finds that none of the documents which are known to 
have been in the possession of the United Kingdom Government at the 
time of the 1922 proceedings and which were not shown to the advisers 
of Mr. Ambatielos or produced to Mr. Justice Hill . . . was neces- 
sarily inconsistent with the case put forward by the United Kingdom 
Government. It is the view of the Commission that none of the said 
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documents constituted evidence strong enough to satisfy the United 
Kingdom Government and its legal advisers that a binding oral agree- 
ment had been entered into guaranteeing fixed dates for the delivery 
of the vessels and supplementing the written contract. . 


Turning to the point of law involved in the question whether institution of 
an action ‘‘contrary to documents in its possession’’ would deny ‘‘free 
access to the courts’’ to an alien defendant, the Commission stated that 


‘*free access’’ is something entirely different from the question whether 
eases put forward in Courts by Governments are right or wrong, and 
.. . denial of ‘‘free access’’ can only be established by proving con- 
erete facts which constitute a violation of that right as understood and 
defined in this award. 


The Commission added: 


The notion of ‘‘free access to the Courts’’ does not comprise an obliga- 
tion on the part of Governments to disclose to an opponent in litigation, 
before or during the trial, all documents in its possession. 


The Commission stated that non-disclosure would only constitute a denial 
of ‘‘free aecess’’ if it could be shown to be contrary to English law, or if 
English law gave a right to discovery to British subjects but not to 
foreigners. 

Finding that the Laing letter clearly fell within the class of documents 
privileged from disclosure or production under English law, as ‘‘documents 
coming into existence solely for the purpose of enabling legal advisers to 
prepare a ease for trial,’’ and that the other departmental minutes and files 
fell within the class of documents which might under English law ‘‘be with- 
held on the ground that the production of that class of documents is con- 
trary to the public interest,’’ the Commission found no basis for the Greek 
contention of denial of access to the courts through the non-disclosure of 
such documents. 

In dealing with exhaustion of local remedies, the Commission found this 
rule ‘‘well established in international law,’’ and said: 


It means that the State against which an international action is brought 
for injuries suffered by private individuals has the right to resist such 
an action if the persons alleged to have been injured have not first 
exhausted all the remedies available to them under the municipal law 
of that State. The defendant State has the right to demand that full 
advantage shall have been taken of all local remedies before the matters 
in dispute are taken up on the international level by the State of which 
the persons alleged to have been injured are nationals. 

In order to contend successfully that international proceedings are 
inadmissible, the defendant State must prove the existence, in its 
system of internal law, of remedies which have not been used. The 
views expressed by writers and in judicial precedents, however, coin- 
cide in that the existence of remedies which are obviously ineffective 
is held not to be sufficient to justify the application of the rule. 
Remedies which could not rectify the situation cannot be relied upon 
by the defendant State as precluding an international action. 

. it is hardly possible to limit the scope of the rule of prior ex- 
haustion of local remedies to recourse to local courts. 
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The rule requires that ‘‘local remedies’’ shall have been exhausted 
before an international action can be brought. These ‘‘local remedies’”’ 
include not only reference to the courts and tribunals, but also the use 
of the procedural facilities which municipal law makes available to 
litigants before such courts and tribunals. It is the whole system of 
legal protection, as provided by municipal law, which must have been 
put to the test before a State, as the protector of its nationals, can 
prosecute the claim on the international plane. . . 

It is clear, however, that it cannot be strained too far. Taken 
literally, it would imply that the fact of having neglected to make use 
of some means of procedure—even one which is not important to the 
defence of the action—would suffice to allow a defendant State to 
claim that local remedies have not been exhausted, and that, there- 
fore, an international action cannot be brought. This would confer 
on the rule of the prior exhaustion of local remedies a scope which is 
unacceptable. 


Although the Greek Government had contended that Ambatielos was 
prevented from calling Major Laing as a witness in the proceedings before 
Justice Hill because Major Laing had been subpoenaed as a Crown witness, 
the parties agreed during the hearings before the Commission that such 
subpoena would not under English law have precluded Ambatielos from 
calling Major Laing as a witness. Thus the failure to call him ‘‘must there- 
fore be held to amount to non-exhaustion of the local remedies available 

. . in the proceedings before Mr. Justice Hill.’’ Recognizing that the de- 
cision of Ambatielos not to call Major Laing might have been due to doubt 
as to probable testimony, the Commission still felt that there was a failure to 
exhaust local remedies. Likewise the failure of Ambatielos to prosecute 
his general appeal ‘‘would ordinarily be considered a failure to exhaust 
local remedies’’ requiring some excuse; the refusal of the Court of Appeal 
to give leave to bring in evidence of Major Laing did not prevent the 
general appeal, and if Ambatielos felt it futile to appeal without such ad- 
ditional evidence, the fault lay in Ambatielos not having called Major Laing 
at the proper time. 

It appeared that the Greek Government had contended that in the event 
the original contract had not contained any provision fixing agreed dates 
for delivery of the ships, there was nevertheless a large claim for unjust 
enrichment on the ground that the price was greater because Mr. Ambatielos 
expected such delivery and had paid more in consequence thereof. Such a 
claim had not been brought before the English courts, the Greek Govern- 
ment contending that it would have been futile to submit it. The Com- 
mission found that this was not in fact a ‘‘quasi-contractual’’ claim. In- 
sofar as there was any claim based on unjust enrichment and remedies 
were available in English law, then they had not been exhausted; insofar 
as this ‘‘unjust enrichment’’ did not give rise to remedies under English 
law, then it did not fall within the 1886 treaty, which did not ‘‘secure for 
Greek subjects remedies not available in English law.’’ 

The Commission therefore rejected the British contention that there had 
been undue delay in presentation of the Greek claim, but 
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od finds that the claim is not valid having regard to the question raised 
» by the United Kingdom Government of the non-exhaustion of legal 
remedies in the English Courts in respect of the acts alleged to consti- 
tute breaches of the Treaty ; 

finds that the claim is not valid having regard to the provisions of the 
of 
Treaty of 1886.* 


n 
in 
Jurisdiction over crimes abroad—aliens 
n Unirep States v. BAKER. 136 F. Supp. 546. 
* U. S. Dist. Ct., S.D.N.Y., Dee. 22, 1955. Murphy, D. J. 
to The first count of the indictment charged that defendant, while in 
“s Canada, ‘‘Unlawfuly, wilfully and knowingly did falsify and conceal a 
is material fact in a matter within the jurisdiction of the Immigration and 
Naturalization Service of the United States Department of Justice’’ in 
; violation of 18 U.S.C. §1001. Dismissing the count, the court said in part: 
AS 
re It does not appear in the indictment, although it is conceded by the 
s, U.S. Attorney, that the defendant is an alien. This raises the perplex- 
h ing issue of whether or not the United States may indict and try an 
alien for a crime committed abroad. The precise question seems not 
" to have been litigated before but we think the government does not 
e- possess such power. 
le ‘*It is a general rule of criminal law that the crime must be com- 
a. mitted within the territorial jurisdiction of the sovereignty seeking to 
it try the offense in order to give that sovereign jurisdiction.’’ Yenkichi 
| Ito v. United States, 9 Cir., 1933, 64 F.2d 73, 75. Certain exceptions 
? have been made to the general rule. While crimes against private indi- 
e viduals must still take place within the territory of the sovereign before 
st the latter can properly assume jurisdiction, certain crimes directed 
J toward the sovereign itself may be tried within the jurisdiction even 
though committed without. . . . Jurisdiction in this latter situation 
. is predicated upon the citizenship of the offender rather than the locus 
l- of the crime. Thus, an American citizen is subject to the laws of the 
g United States wherever he may be. ... But an alien outside the 
territory of the sovereign is not so accountable. . . . 
' The question of ‘‘whether States have a right to jurisdiction over 
: acts of foreigners committed in foreign countries . . . ought to be 
S answered in the negative. For at the time such criminal acts are 
t committed the perpetrators are neither under the territorial nor under 
. the personal supremacy of the States concerned. And a State can only 
s require respect for its laws from such aliens as are permanently or 


transiently within its territory. No right for a State to extend its 
- jurisdiction over acts of foreigners committed in foreign countries can 
- be said to have grown up according to the Law of Nations, and the 
’ right of protection over citizens abroad held by every State would 
justify it in an intervention in case one of its citizens abroad should be 
required to stand his trial before the courts of another State for 
r criminal acts which he did not commit during the time he was under 
h the territorial supremacy of such State.’’ Oppenheim, International 
Law, see. 147 (3rd ed. 1920). 


* President Alfaro gave an individual opinion dissenting from part of the award deal- 
1 ing with the non-exhaustion of local remedies but concurring in the conclusion. Pro- 
fessor Spiropoulos was unable to concur in the award and gave a full dissenting opinion, 
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In only one instance has an alien been held accountable by the 
United States for a crime committed abroad. In United States ex rel. 
Majka v. Palmer, 7 Cir., 1933, 67 F.2d 146, the alien was ordered de- 
ported for having made false statements under oath to an American 
Consul abroad when applying for a passport. But deporting an alien 
for perjury is far different from indicting and trying him for a crime 
committed abroad. 

There is a line of decisions which might, on first reading, be thought 
to constitute authority for the government’s position in this case. In 
Commonwealth v. Macloon, 1869, 101 Mass. 1, a British subject was 
convicted of manslaughter in Massachusetts when the crime occurred 
on a British vessel on the high seas. But in that case, although the 
injuries were inflicted outside the jurisdiction, the victim ultimately 
died within the sovereign’s territory. Thus, jurisdiction was based 
on the fact that since the deceased actually died within the state, the 
erime occurred there. The court, however, was careful to point out 
that Massachusetts did not pretend to punish foreigners for crimes 
committed elsewhere. 

A similar result was achieved by the Supreme Court in Strassheim 
v. Daily, 1911, 221 U. S. 280. . . . But this type of case is materially 
different from the one at bar. Here the defendant’s crime was com- 
plete the moment she made the false statement; no further acts within 
the United States were necessary to complete the offense. 

Article 3, §2 of the Constitution and 18 U.S.C. §3238 do not, by their 
express terms, give the government authority to try an alien for a 
erime committed abroad. These provisions, along with the Sixth 
Amendment refer solely to venue and not to jurisdiction. They give 
no indication of any intent to enlarge the scope of the United States’ 
judicial authority. This becomes abundantly clear when considered in 
the light of the United States’ refusal to accept jurisdiction over aliens 
for crimes committed abroad, see Hackworth, Digest of International 
Law, sec. 315 (1941), and its strenuous objection when foreign coun- 
tries have presumed to assert jurisdiction over American citizens for 
erimes committed here. Moore, International Law Digest, see. 201 


(1906). 


Note: The United States Court of the Allied High Commission for Ger- 
many, Area Five, in 1954 convicted a Czechoslovak national of assaults 
which he had committed against German prisoners in his charge in an 
internment camp in Czechoslovakia. The court relied on section 4 of the 
German Criminal Code which provides for the application of German 
criminal law to an alien who has committed abroad an offense against a 
German national if the offense is punishable under the law of the place 
of commission. Office of the United States High Commissioner for Ger- 
many v. Hrnecek, unreported, noted in 41 Cornell Law Quarterly 276 
(1956). 

In United States v. Kinsella, 137 F. Supp. 806 (S.D. West Va., Jan. 16, 
1956), trial by a United States court martial of the civilian wife of an 
American Army officer stationed in Japan for murder in that country was 
held constitutional. Noting the ‘‘well recognized maxim of the law of 
nations that a citizen of one country who committed a local crime in another 
country is amenable to the laws of the latter,’’ the court indicated that a 
person accused of ‘‘a purely local crime in a foreign country’’ may not 
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‘‘elaim any of the procedural rights guaranteed in the Constitution of the 
United States.’’ 


Jurisdiction over crimes—British aircraft abroad—application of 
British law 

R. v. Martin. [1956] 2 All Eng. L. R. 86. 

England, Central Criminal Court, March 22, 1956. Devlin, J. 


Defendants were indicted under the Dangerous Drugs Act, 1951, and 
the Dangerous Drugs Regulations, 1953, reg. 3, for being in unlawful pos- 
session of opium which, it was alleged, they carried from Bahrein to Singa- 
pore on British aircraft while being employed on such aircraft. Reg. 3 
provided: ‘‘A person shall not be in possession of a drug unless he is gen- 
erally so authorised. .. .’’ The prosecution conceded that the regulation 
by itself applied only to the possession of drugs in England and that none 
of the aircraft were in England at the time of the alleged unlawful pos- 
session of the opium, but relied on section 62(1) of the Civil Aviation Act, 
1949, 12, 13 & 14 Geo. 6, ¢.67, which read as follows: 


Any offence whatever committed on a British aircraft shall, for the 
purpose of conferring jurisdiction, be deemed to have been committed 
in any place where the offender may for the time being be. 


The court quashed the indictment on the ground that ‘‘this is not an offence 
committed on a British aircraft, because the regulation creating the offence 
does not apply to acts done on British aircraft outside England,’’ but not 
‘fon the ground that I have no jurisdiction,’’ saying in part: 


It is convenient before I look again at §62 of the Civil Aviation 
Act, 1949, that I should consider the general background of the law 
against which, as it were, it has to be construed . . . the position is 
conveniently summarized in Archbold’s Criminal Pleading Evidence 
and Practice (33rd Edn.), at p. 28, where it says this: 


‘“No British subject can be tried under English law for an offence 
committed on land abroad, unless there is a statutory provision to 
the contrary. . . . A foreigner is not liable under English law for 
an offence committed on land abroad. .. .”’ 


That is the position under common law. Various statutes have 
modified the general principle so that English criminal law may apply 
to acts done abroad in specific cases. . . . Generally speaking, even 
where the jurisdiction is extended by statute, it applies only to British 
subjects, whereas the contention of the prosecution here is, and must 
be, that it applies to every person on a British aircraft whether he be a 
British subject or not. 

How far does English criminal law apply to British ships which are 
outside this country? The position is dealt with generally, and 
sufficiently for my purpose, in Archbold’s Criminal Pleading Evidence 
and Practice (33rd Edn.), at p. 33, where the author says this: 


‘*By the Offences at Sea Act, 1536, s.1 [28 Hen. 8 ¢.15], it was 
provided that treasons, felonies, robberies, murders and confeder- 
acies thereafter committed in or upon the sea, or in any other haven, 
river, creek, or place, whereon the admiral had or pretended to 
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have jurisdiction should be inquired of, ete., in such shores and 
places in the realm as should be limited for that purpose by the 
King’s commission. ’”’ 


Then the author sets out various other statutes which have applied 
the same method of trial principally to cases of piracy and so forth. 
. . . I have not noticed any case in which a statutory regulation of this 
sort has been applied to a British ship. 

This is the position so far as foreign land is concerned and so far as 
British ships abroad are concerned. The similar problems that arise 
in relation to British aircraft are all left to be settled by the Civil 
Aviation Act, 1949, s.62. The prosecution submit that, unless the 
section is given the meaning which they contend it should have, it is 
virtually meaningless. For, they say, at common law no act done 
outside England is an offence against English law . . . the prosecution 
say that s.62 must be given a construction which is wide enough to 
make it an offence-creating section. It begins with the words ‘‘ Any 
offence whatever committed on a British aireraft,’’ and, since it thus 
starts by apparently assuming that the act to be considered is an of- 
fence before the words of the section operate on it, the prosecution 
say that the word ‘‘offence’’ must be construed as if it read ‘‘any act 
which if done in England would be an offence.’’ No doubt so wide a 
construction would sustain the prosecution’s submission. . . . It is 
most unsatisfactory if there is to be complete lawlessness on British 
aircraft, but, on the other hand, it can hardly be satisfactory if a 
foreigner travelling from one place to another, thousands of miles from 
England, is to be held liable for infringing regulations about which 
he cannot have any possible knowledge at all. Where inconvenience 
is alleged on both sides, the only safe course, and perhaps the only 
safe course in any event, is to look at the words of the statute and 
apply a strict grammatical construction. . . . What the Act appears to 
postulate is this, that before the section operates at all there must be 
inquiry whether any offence has been committed; if an offence has 
been committed, then s.62(1) ... determines the place where it 
should be tried. If, however, it is conceded, as it is in this case, that 
apart from s.62(1) no offence has been committed, it must follow that 
the section has no operation at all. 

Having reached this conclusion, I wish to make it clear that I 
do not think that it necessarily follows that any act that is committed 
on board a British aircraft cannot be made subject to British criminal 
law. I propose to explain the distinction that I have in mind, not 
only because I must satisfy myself that this case does not fall within 
it, but also because it would be most undesirable if it were thought it 
necessarily followed from this decision that anything could be done on 
board a British aircraft with impunity. 

There is a distinction in my judgment between what I may call 
the nature of an offence and the ingredients which have to be present 
before an offence is committed at all on the one hand, and, on the other 
hand, the question of what courts are to assume, or are to be given, 
jurisdiction when the offence has been committed. ... In a crime 
that is the creation of statute, regard must be had to the terms of the 
statute for a definition of the nature of the crime; and if the effect of 
the statute is limited territorially, then so is the nature of the crime. 
Crimes conceived by the common law, however, which are mostly of- 
fences against the moral law, such crimes as murder and theft, are 
not thought of as having territorial limits. They are universal of- 
fences. Murder is a crime whether done in France or in England; but 
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if done in France the English courts would not under the common law 
assume jurisdiction to punish it because that would be an infringe- 
ment of French sovereignty. It looks as if this principle was at the 
back of the application of English law to English ships on the high 
seas. It will have been observed from the terms of the old statute 
which I quoted—the Offences at Sea Act, 1536—that it does not say 
that certain things which if done in England would be treasons, 
felonies, robberies, and so on, are also to be treasons, felonies, robberies, 
and so on, if committed on a British ship. The statute assumed that 
they were felonies and that the only question was whether the admiral 
had jurisdiction over them. . . . Broadly speaking, therefore, distinc- 
tion can be drawn between offences which are offences against the 
moral law and are to be regarded as wrong wherever they are com- 
mitted, and offences which are merely breaches of regulations that are 
made for the better order or government of a particular place such 
as a public house, or a particular area such as the county of Middlesex, 
or a particular country such as England. 

Now with regard to the offence charged here . . . it is abundantly 
plain, as it is indeed conceded, that this by its nature is only an 
offence if the act done takes place in England... . 

I am not saying that s.62 applies to offences at common law. I have 
not heard that point argued and it may have to be argued hereafter. 
What I am saying is that s.62 does not apply to a statutory offence 
which by the terms of the statute that creates it is local and not uni- 
versal in character. ... I wish . . . to make it clear that the decision 
which I have given is a decision which is to be regarded as applying to 
the particular offence which I have had to consider under the Danger- 
ous Drugs Regulations, 1953. ...I think that this court has got 
jurisdiction to try offences that are committed on British aircraft, and 
I think that that is the effect of s.62 of the Civil Aviation Act, 1949. 


Foreign confiscatory legislation—exchange control measures—German 
Moratorium Law of 1933—effect of war on contracts 

In RE CLAIM BY HELBERT Wace & Co. Lip. [1956] 2 W.L.R. 183. 

England, Chancery Division, Dec. 8, 1955. Upjohn, J. 


Giving effect to the German Moratorium Law of 1933 as discharging a 
debt owed by a German company to an English company and governed 
by German law, the court rejected the contention that the Moratorium Law 
was confiscatory and should not be recognized as affecting contractual 
rights except where German nationals were concerned, saving in part: ? 


I start with the elementary proposition that it is part of the law of 
England, and of most nations, that in general every civilized state must 
be recognized as having power to legislate in respect of movables 
situate within that state and in respect of contracts governed by the 
law of that state, and that such legislation must be recognized by other 
states as valid and effectual to alter title to such movables and to sus- 
tain, modify or dissolve such contracts. . 

To this general principle . . . there are undoubted limitations or 
exceptions as the following examples show: 


(3) English courts will not recognize the validity of foreign legisla- 
tion aimed at confiscating the property of particular individuals or 


1 Footnotes omitted. 
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classes of individuals; Banco de Vizcaya v. Don Alfonso de Borbon y 
Austria ... and see Anglo-Iranian Oil Co. v. Jaffrate (The Rose 
Mary), where Campbell J., sitting in the Supreme Court of Aden, held 
certain laws of the State of Persia which he found to be passed to 
nationalize the plaintiff company only without compensation were con- 
fiseatory and ineffectual to pass title... . 

I do not challenge the correctness of the decision in the Rose Mary 
ease upon the facts of that case, but Campbell J. came to the con- 
clusion that the authorities both of this and other countries justified 
the formulation of a more general principle, namely: (1) all legislation 
that expropriates without compensation is contrary to international 
law; and (2) that such law is incorporated in the domestic law of 
Aden and accordingly such legislation will not be recognized as valid 
in the courts of Aden. Unless the law of England takes a different 
view of international law from the law of Aden, the judge’s con- 
clusions can only be correct if his interpretation of Akstonairnoye 
Obschestvo A. M. Luther Co. v. James Sagor & Co. and Princess Paley 
Olga v. Weisz is correct. Those cases . . . established the principle 
that this court will not inquire into the legality of acts done by a 
foreign government in respect of property situate in its own territory. 
Campbell J. considered that principle to be valid only where the 
property confiscated belongs (as in both those cases) to subjects of the 
confiscating state. However, all three judgments in Luther v. Sagor 
laid down the principle in perfectly general terms and it was in no way 
limited, at any rate in express terms, to a recognition of the validity of 
such legislation in relation only to nationals of the confiscating 
state. ... 

In equally general terms were the judgments of two members of the 
court in Princess Paley Olga ~ Weisz. It seems clear that Serutton 
L. J. drew no distinction between the operation of legislation upon the 
property of a national of the confiscating state and a foreigner who 
had movables in the state. ... 

In In re Banque des Marchands de Moscou (Koupetschesky), Royal 
Exchange Assurance v. The Liquidator (which does not appear to have 
been cited to Campbell J.) Vaisey J. expressed the view that the 
general principle was not limited to nationals of the confiscating state. 
I respectfully agree with him, for it seems to me that on this question 
nationality must be irrelevant. If the principle be true in respect 
of a state in relation to its own nationals, it must surely be conceded in 
relation to those persons who, though not subjects of the state, never- 
theless bring their movables within its jurisdiction for business or 
private reasons or for the like reasons enter into contracts governed 
by the law of the state, and in general enjoy the same benefits and 
protection and are subject to the same disadvantages and disabilities 
as subjects of the state. 

With all respect to Campbell J., I think Luther v. Sagor and 
Princess Paley Olga v. Weisz laid down principles of general applica- 
tion not limited to nationals of the confiscating state. 

In my judgment the true limits of the principle that the courts 
of this country will afford recognition to legislation of foreign states 
in so far as it affects title to movables in that state at the time of the 
legislation or contracts governed by the law of that state rests in 
considerations of international law, or in the scarcely less difficult 
considerations of public policy as understood in these courts. Ulti- 
mately I believe the latter is the governing consideration. But, what- 
ever be the true view, the authorities I have reviewed do show that these 
courts have not on either ground recognized any principle that con- 
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fiscation without adequate compensation is per se a ground for re- 
fusing recognition to foreign legislation. That view is further sup- 
ported by the authorities on exchange control legislation which I must 
now consider. 

It cannot be doubted that legislation intended to protect the economy 
of the nation and the general welfare of its inhabitants regardless of 
their nationality by various measures of foreign exchange control or by 
altering the value of its currency, is recognized by foreign courts al- 
though its effect is usually partially confiscatory. Probably there is 
no civilized country in the world which has not at some stage in its 
history altered its currency or restricted the rights of its inhabitants 
to purchase the currency of another country. Most countries, includ- 
ing the United Kingdom, are restricting those rights at this very mo- 
ment. In individual cases the result of such legislation is in fact to 
confiscate in some degree private rights of property but the right of 
the state to do so has never been challenged. . . 

In my judgment these courts must recognize the right of every 
foreign state to protect its economy by measures of foreign exchange 
control and by altering the value of its currency. Effect must be 
given to those measures where the law of the foreign state is the proper 
law of the contract or where the movable is situate within the terri- 
torial jurisdiction of the state. That, however, is subject to the quali- 
fications that this court is entitled to be satisfied that the foreign law 
is a genuine foreign exchange law, that is, a law passed with the genu- 
ine intention of protecting its economy in times of national stress and 
for that purpose regulating (inter alia) the rights of foreign creditors, 
and is not a law passed ostensibly with that object, but in reality with 
some object not in accordance with the usage of nations. 

Further, while every state is in the best position to know what 
measures of control are best suited to its particular needs, and must 
be allowed much latitude in its choice of control weapons, there are 
limits in the recognition to be afforded to such legislation; and this 
court must be entitled to consider whether, looking at all the circum- 
stances, the law is so far-reaching in its scope and effect as really to 
offend against considerations of public policy of this country. 

The general scheme of the legislation was this. The debtor was to 
make payments into a government agency on behalf of the creditor. 
Such payments were to be credited to each creditor and payment out 
was to be made at such date as the Reichsbank should fix. That is not 
unlike a blocked account. There was an economic blizzard blowing in 
the early 1930’s; even the United States felt its force, as we are re- 
minded by the International Trustee case. It had led this country to 
suspend the gold standard in September, 1931. I must assume that 
the genuine object and purpose of this Moratorium Law was to prevent 
a scramble for payment among Germany’s foreign creditors, which 
might have resulted in another collapse of the mark; I must assume 
that the intention of the German law was to ensure so far as possible 
that when the storm had passed trading and debtor and creditor re- 
lationships might be resumed in an orderly manner. In my judgment, 
this was foreign exchange control legislation which must be recognized 
by this country as effective to modify contractual obligations where 
the proper law is German. 


The court further held that the war did not make illegal payments by the 
German debtor into the German government agency by which the debt was 
discharged. 
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Nore: A contract for the export of goods from India to South Africa in 
violation of Indian regulations prohibiting such export was held unenforce- 
able in English courts. The regulations were held not to be penal, revenue, 
confiscatory or political laws such as English courts would disregard, al- 
though they were enacted because of a dispute between India and South 
Africa concerning the treatment of Indians, and provided for confiscation 
of the goods and the imposition of a penalty on the shipper. Regazzoni vy. 
K. C. Sethia (1944) Ltd., [1956] 2 W.L.R. 204 (England, Q. B., Dee. 19, 
1955). 


Treaties—executive agreements—walidity—U. 8. Constitution—Philip- 
pine Constitution—full powers—coercion 

USAFFE Veterans Association, INc., v. TREASURER OF THE PHILIP- 
PINES.’ Civil Case No. 24277. 

Philippines, Court of First Instance of Manila, Jan. 5, 1956. Barot, J 


In a number of statutes enacted between 1941 and 1946, the Congress of 
the United States appropriated sums of money for the expenses of the 
military forces of the Commonwealth of the Philippines called into the 
service of the United States. In 1948 and 1949, agreements made by the 
Commanding General of the Philippine Command of the United States 
Army and the Chief of Staff of the Armed Forces of the Philippines pro- 
vided for the return to the United States of sums advanced to the Philip- 
pine Army out of these appropriations in excess of the total amount of 
claims approved by certain dates. On November 6, 1950, an agreement 
signed by the Philippine Secretary of Foreign Affairs and the U. S. See- 
retary of the Treasury (the Romulo-Snyder Agreement)? released the 
Philippines from the obligation of immediate repayment and provided for 
repayment of these sums to the United States in ten annual installments 
beginning in 1951, constituting, in effect, a loan by the United States to 
the Philippines. Between 1951 and 1954, a total of $33,187,663.24, includ- 
ing interest, was repaid to the United States under this agreement. 

Plaintiff sought a judgment declaring the Romulo-Snyder Agreement 
null and void, holding all payments made under it to the United States 
illegal, enjoining defendants from disposing of the balance of the funds. 
and compelling them to turn over this balance to the Finance Service of 
the Armed Forces of the Philippines for payment of pending claims of 
members of the Armed Forces of the Philippines. 

The complaint was dismissed. The court, after finding that the owner- 
ship of the funds had not passed from the United States to the Philippines, 
considered the validity of the Romulo-Snyder Agreement and said in part 


A treaty requiring ratification by the Senate is not the only form 
of international compact. . . . In the United States, the President has 
pursued two parallel procedures in consummating international agree- 
ments. One is the treaty-making procedure and the other is what 
McDougal and Lans term agreement-making procedure. . . . The first 


1A copy of this decision was made available by Colonel Howard 8. Levie of Wash 
ington, D. C. 21 U.S.T. 765. 


1956 | JUDICIAL DECISIONS 687 


requires the concurrence of two-thirds of the members of the Senate ; 
the other is entered into by the President alone as the organ of foreign 
relations without the Senate’s intervention. 

Agreements entered into by the President without the participation 
of the Senate are known as executive agreements. The term, though, 
is one of popular usage solely and no instrument by its own terms has 
ever been so designated. . . . On the basis of American practice, ex- 
ecutive agreements fall under two classifications: (1) agreements af- 
fecting external relations made pursuant to acts of the Congress of 
the United States, and (2) agreements concluded as purely executive 
acts without legislative authorization. . 

While an executive agreement is not a treaty possessing the dignity 
of one requiring ratification, it is nonetheless an international com- 
pact. .. . From the point of view of international law, a treaty and 
an executive agreement are alike in that both give rise to equally bind- 
ing obligations upon the countries that enter into them. . . . The dis- 
tinction between the two is thus purely constitutional and has no in- 
ternational significance. 

The applicability of the foregoing principles to the conduct of for- 
eign affairs of the Republic of the Philippines under its Constitution 
eannot be seriously doubted. Commentators of our Constitution so 
eoncede. The reason is that our Constitution, with but few innova- 
tions which do not touch on the conduct of foreign affairs, have [sic] 
been patterned after the Constitution of the United States. 

As in the United States, the constitutional grant of the treaty-making 
power to the President of the Philippines and the Senate (Sec. 10(7), 
Art. VI) does not exhaust the power of the President over interna- 
tional relations. . . . Indeed, Section 22(2) of Article V of the Con- 
stitution of the Philippines, which authorizes the President ‘‘to fix, 
within specified limits, tariff rates, import or export quotas, and ton- 
nage and wharfage dues,’’ clearly implies the authority of the Presi- 
dent to conclude executive agreements. It is true that the subjects of 
executive agreements the President may conclude are specified in said 
section, but according to Dean Sinco, ‘‘this does not exhaust the entire 
list of acts which Congress may authorize the President to embody in 
executive agreements.’’ (Sinco, Philippine Political Law, 10th ed., 
p. 305.) 

But the plaintiff denies the character of the Romulo-Snyder Agree- 
ment as an executive agreement, and confidently asserts that it is a 
mere administrative arrangement, because, according to plaintiff’s 
counsel, Secretary Romulo and Governor Cuaderno had no written au- 
thority from the President to negotiate or sign the agreement. Too, 
according to counsel, the agreement was signed by the Secretary of 
the Treasury of the United States and not by the Secretary of State. 

Quite apart from the presumption that Governor Cuaderno [of the 
Central Bank of the Philippines] was authorized by his Government 
to negotiate and Secretary Romulo to sign the Romulo-Snyder Agree- 
ment (See. 69(1), Rule 123, Rules of Court), which the plaintiff has 
not even attempted to overthrow, the cables from Governor Cuaderno 
to Manila and from Deputy Governor Calalang and President Quirino 
to Washington (Exhibits 8, 9, 10, 13, 15, 17) during the negotiation 
and immediately after the signing of the agreement, conclusively show 
that Governor Cuaderno had full powers to negotiate and Secretary 
Romulo to sign. That Governor Cuaderno did not sign the agreement 
is not important; in practice, one may represent his government in the 
negotiation and another in the signing of an international compact. 
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Moreover, the court knows of no law, international or municipal, 
which requires that the representatives of a State negotiating and 
signing an international agreement must have the written authority 
to negotiate and sign. There is even authority holding that an in- 
ternational agreement to be binding need not be written. 

If an international agreement to be binding need not be reduced 
to writing, with stronger reason the authority of the agent who ne- 
gotiates or signs an international agreement need not be in writing to 
render that agreement binding. 

The other point raised by the plaintiff is that the agreement was 
not signed by the Secretary of State of the United States Government. 
Suffice it to recall that through the Postmaster General the President 
of the United States prior to the signing of the Romulo-Snyder Agree- 
ment had concluded postal and money order conventions; through the 
Secretary of the Treasury he had entered into agreements for the 
making of loans to foreign powers and through the aid of a particular 
commission he had entered into important arrangements for the re- 
fund of loans made to such powers. Anyone, in fact, may be ap- 
pointed agent of a State for the purpose of negotiating or signing an 
international agreement. Not infrequently, special commissioners are 
appointed to negotiate and sign executive agreements. 

Citing Schuman who holds that an executive agreement is not a legally 
binding compact and ‘‘binds only the administration that concluded 
it’? (Schuman, International Politics, 4th ed., p. 159), plaintiff also 
argues that the Romulo-Snyder Agreement ‘‘is at best a mere execu- 
tive promise which creates no rights, assumes no obligations and is 
subject at any time to a unilateral act of revocation.’’ No advantage 
can be gained in arguing the point, first because the authority cited 
adds that ‘‘it (the executive agreement) may be continued in force at 
the option of the succeeding administration’’; second, because the 
present administration, which succeeded the administration that con- 
cluded the agreement, has elected to honor the agreement; and third, 
because should the Philippine Government terminate the agreement 
the courts are not the proper organ thereof to do the act of revocation. 

The court holds that the Romulo-Snyder Agreement is an executive 
agreement falling under the class authorized by the legislature. Ex- 
hibit 10, Governor Cuaderno’s cable to President Quirino on October 
29, 1950, shows that in Washington during the negotiation the legal 
questions with reference to the authority to enter into the loan agree- 
ment covering the USAFFE funds then in the Philippine National 
Bank, were examined, discussed and, inferentially, resolved in favor 
of such authority, otherwise the loan would not have been granted. 
It was, in fact, negotiated and concluded pursuant to authority 
granted the President of the Philippines by Republic Act No. 16, as 
amended by Republic Act No. 213. As an international agreement 
concluded with prior authority from the Congress of the Philippines, 
it is binding upon the Philippine Government until it expires by 
reason of full performance thereof or otherwise terminated by one or 
the other contracting party, or by both. 

But even without congressional authority, still the validity of the 
Romulo-Snyder Agreement may not be seriously questioned, first, be- 
cause, as already pointed out, the President as the organ of foreign 
relations may enter into executive agreements alone without congres- 
sional authority. . . ; second, because the Congress of the Philippines 
in Concurrent Resolution No. 15, adopted on May 19, 1954, itself reec- 
ognized the binding force of the agreement. Moreover, as correctly 
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pointed out by defendants’ counsel, ‘‘it is not for the Philippine Gov- 
ernment or any of its organs to determine whether or not the Agree- 
ment contravenes the laws of the United States. Only the United 
States Government may make that determination. For courtesy and 
respect on the part of the Philippines require that it should not im- 
pose its own interpretation on the laws of the United States. 
The courts of one sovereign state will not sit in judgment upon the 
acts of another, done within its own territory. 

Plaintiff’s assertion that the Philippine Government acted under 
coercion when it entered into the Romulo-Snyder Agreement, is in- 
eorrect. The story of the negotiation leading to the signing of the 
agreement is revealing, if unpleasant. . . . But it must be told, in 
view of plaintiff’s insistence that the Philippine Government should 
unilaterally terminate the agreement. 

At the time of the negotiation the Philippine Treasury was empty) 
and the Philippine Government had defaulted in the payment of its 
obligations . . . to repeat, our national treasury was empty, with no 
immediate prospect of replenishment from local sources. ; 

As a last, desperate resort we turned to the United States Govern 
ment for aid. Washington was understanding and sympathetic; the 
United States Government was willing to give us a loan, but the only 
funds available for the purpose without prior congressional action 
were the USAFFE funds. To the funds our Government turned 
The court is satisfied from an examination of the communications ex 
changed .. . that it was the Philippine Government that took the 
initiative in the negotiation leading to the loan, and that it was the 
Philippine Government, through Governor Cuaderno, that first sug- 
gested the USAFFE funds as the subject-matter of the loan when it 
was realized that no other funds were available for the purpose with 
out prior congressional action. 

In view of the facts just narrated, the court feels that our Govern 
ment cannot unilaterally terminate the Romulo-Snyder Agreement 
without committing an act of bad faith and without seriously damag 
ing this Country’s international standing. The highest considerations 
of international comity dictate that we abide by the terms of the 
agreement unless it is sooner terminated by mutal [sie] accord of the 
high contracting parties. 


NoTES 


Foreign acts of state—trespass upon land in a foreign country- 
Federal jurisdiction 


The United States Court of Appeals, 2d Cir., remanded with directions 
to dismiss for lack of Federal jurisdiction an action to recover damages for 
defendant’s alleged trespass upon land in Nicaragua, since at common law 
such a ‘‘local’’ action could not be maintained in any jurisdiction except 
that in which the land was located, and a New York statute authorizing 
actions in New York for foreign trespasses could not enlarge Federal juris- 
diction. Noting that this ruling may be overruled by the Supreme Court. 
however, the court added that if the District Court had jurisdiction it cor- 
rectly dismissed the complaint on the merits,’ since in order to decide for 
plaintiff it would have to hold invalid several domestic acts of the Govern- 


1 See 49 A.J.I.L. 256 (1955). 
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ment of Nicaragua. Pasos v. Pan American Airways, 229 F.2d 271 (Jan. 
23, 1956). 


International claims—distribution of fund by domestic commission— 
judicial review 


Upholding the dismissal of a suit seeking to compel reconsideration of a 
decision of the Foreign Claims Settlement Commission denying plaintiff's 
claim to a share in the Yugoslav Claims Fund, the U. S. Court of Appeals. 
Dist. Col. Cir., relied on Section 4(h) of the International Claims Settle- 
ment Act of 1949, 64 Stat. 13, which made the action of the Commission 
final and not subject to review, saying in part: ? 


The legislative history of that section shows that Congress intended 
this prohibition to be of broad scope and effect. Congress knew that 
if each claimant could take his claim to the courts the Fund could 
not safely be distributed until every last litigation had been termi- 
nated. Considerations of both domestic and foreign policy called for 
the prompt distribution of the Fund and the ending of disputes be- 
tween Yugoslavia and the United States. 

No doubt the provisions of Section 4(h) do not bar certain types 
of judicial action. . . . We may assume for purposes of argument that 
the provisions of Section 4(h) would probably not prevent judicial 
relief in the situation—to illustrate—where a claimant is denied con- 
sideration by reason of his race, creed or color. No violation of con- 
stitutional right is suggested here: plaintiff-appellant makes no con- 
tention, for example, that the United States has taken her property) 
without paying for it. 

The court did not deem it necessary to pass on the contention that judicial 
review should be denied apart from the statute because the creation and 
distribution of the Fund were within the realm of foreign affairs. D: 


Vegvar v. Gillilland, 228 F.2d 640 (Dee. 22, 1955). 


U. S. anti-trust laws—application to acts abroad 


In a suit for treble damages, the United States anti-trust laws were held 
applicable to the acts of a United States corporation performed partly in 
a foreign country in execution of a conspiracy which was intended to and 
did affect the interstate and foreign commerce of the United States. Sani) 
Corporation v. United Fruit Company, 135 F. Supp. 764 (S.D.N.Y., Nov 
22, 1955). 


Treaties—reservations—Safety of Life at Sea Convention—conflict with 
municipal law—admission of aliens 

Holding that under the U. S. Immigration and Nationality Act of 1952 
an immigration officer has the discretionary power to refuse an alien sea- 
man the privilege of remaining for a period not to exceed 29 days until he 
departs as member of the crew of a vessel other than the one on which he 
arrived, the United States District Court, E.D. Virginia, in Savelis v. 
Vlachos, 137 F. Supp. 389 (Nov. 25, 1955), rejected the contention that 


2 Footnotes omitted. 
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paragraph 1 of the United States ‘‘reservations’’ to the 1929 International 
Convention for the Safety of Life at Sea, 50 Stat. 1306,‘ conferred on alien 
crewmen a substantive right to land in the United States free of restraint, 
and to reship on any vessel, saying in part: 


This contention is without merit. The reservation to a treaty or con- 
vention confers no substantive rights; it merely serves as a limitation 
to the provisions agreed upon in the treaty or convention. It is only 
necessary to examine the provisions of the convention to ascertain that 
no such substantive rights were conferred. Even if inconsistent with 
an Act of Congress, the latest in date controls. . . . but, as previously 
indicated, there does not appear to be any conflict or any provision of 
that Convention that would afford petitioners any substantive right. 


The court also upheld the constitutionality of the 1952 Act, remarking: 


The power of the United States to exclude aliens from entering the 
country is a fundamental element of sovereignty, emanating not only 
from legislative power but also from the inherent power of the execu- 
tive to control the foreign affairs of the nation. 


Succession of states—land grants—treaty of 1848 with Mexico 


A patent issued in 1858 under the Act of March 3, 1851, enacted to carry 
out the obligations of the United States under the Treaty of Guadalupe 
Hidalgo with Mexico, February 2, 1848, 9 Stat. 922, and the supplementary 
Protocol of Querétaro of May 26, 1848, with respect to land grants in the 
ceded territories, was held to have conveyed title to minerals beneath the 
soil, although the land had been held as agricultural land the ownership 
of which under Mexican law did not include mines or minerals below the 
surface. Blue v. McKay, 136 F. Supp. 315 (Dist. Col., Jume 24, 1955). 


International aviation—entry in distress—customs 


Undeclared diamonds on the person of a passenger arriving in the United 
States on board an airliner on a flight between Europe and Canada, which 
had to land in the United States ‘‘ because of unforeseen flying conditions,’’ 
were held subject to forfeiture under 19 U.S.C. § 1497, although ‘‘no one 
contemplated at the outset of the journey, that the passenger plane would 
stop in the United States,’’ and the passenger, who had not intended to 
enter the United States, made upon arrival arrangements to proceed to 
Canada ‘‘by the first available transportation.’’ He did not declare the 
diamonds when a customs officer ‘‘did approach him.’’ United States v. 
532.33 Carats, 137 F. Supp. 527 (D.Mass., Jan. 19, 1955). The court said 
in part: 

1 Described in the Presidential Proclamation as an ‘‘understanding,’’ this ‘‘ reserva 
tion’’ reads as follows: ‘‘(1) That nothing in this convention shall be so construed as 
to authorize any person to hold any seaman, whether a citizen of the United States of 
America or an alien, on board any merchant vessel, domestic or foreign, against his will 
in a safe harbor within the jurisdiction of the United States of America, when such sea- 
man has been officially admitted thereto as a member of the crew of such vessel or to 
compel such seaman to proceed to sea on such vessel against his will.’’ [Ed.] 
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The government of the United States has a legitimate concern to dis- 
cover what any one coming to the United States, whether intentionally 
or not, whether by force of circumstances or by design, has on his 
person. Indeed, knowledge as to what a traveler has on his person 
may cast some light on how long he intends to stay, and whether he is 
truly in transit. It may indicate whether he would or would not take 
advantage of the accident of his unintended landing in the United 
States to make an importation that he had not originally contem 
plated. Even if the considerations just set forth were not present, 
the statute and the regulation embody a policy of requiring whoever 
crosses our border to show what he brings with him. Matters of pub 
lie safety and health, as well as matters of fiscal policy, require, or at 
any rate support, rigid adherence to the demand for disclosure set 
forth in the statute and regulation. 


International aviation—Warsaw Convention 


Article 28 of the Warsaw Convention, 49 Stat. 3000, was construed as 
constituting consent by a foreign carrier, in a case subject to the provi- 
sions of the convention, to be sued in any of the places enumerated in 
the article, making personal service of process unnecessary. Berner \ 
United Airlines, 149 N.Y.S. 2d 335 (N.Y. Sup. Ct., Spec. Term, N.Y. Co. 
Jan. 30, 1956). 

The omission of agreed stopping places from the ticket was held not to 
deprive the carrier, under Article 3 of the Warsaw Convention, of the 
benefits of limitation of liability provided in Article 22. Preston \ 
Hunting Air Transport Ltd., |1956) 2 W.L.R. 526 (England, Q.B., Jan 
30, 1956). 

For other cases on the Warsaw Convention see 22 Journal of Air Law 
and Commerce 473, 492, 493 (1955 


Workmen’s compensation—national treatment clause—treaty of com 
merce with Italy—effect of treaties in American courts—treaty- 
making power—interpretation of treaties 


The decision of the Appellate Division, N. Y. Supreme Court, in Jannone 
v. Radory Construction Corporation, digested in 49 A.J.I.L. 571 (1955), 
was affirmed in a memorandum decision by the N. Y. Court of Appeals on 
March 15, 1956 (1 N. Y. 2d 671). 

War—meaning of term 

In Morgan Estate, 2 D. & C. 2d 480 (Pa. Orph. Ct., Luzerne Co., Oct. 15, 
1954), the word ‘‘war,’’ as used in a statute permitting persons 18 years 
of age or older in the Armed Forces of the United States in time of war to 
dispose of real and personal property, was construed in its popular sense 
as including the Korean conflict in November, 1950. 


AMERICAN NATIONALITY CASES 


Naturalization. U. S. v. Bazan, 228 F.2d 455 (Dist.Col.Cir., Dee. 1. 
1955) (lack of evidence that relief from military service was granted) : 
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Ceballos v. Shaughnessy, 229 F.2d 592 (2d Cir., Feb. 6, 1956) (effect of 
application for relief from military service) ; In re Nissen, 138 F.Supp. 
183 (D.Mass., Dee. 14, 1955) (ineligibility of conscientious objector whose 
beliefs were not based on religious training) ; Petitions of F— G— and EF 
E- G-, 137 F. Supp. 782 (S.D.N.Y., Jan. 24, 1956) (lack of good moral 
character) ; Petition of Ahrens, 138 F. Supp. 70 (D.N.J., Feb. 1, 1956) 
eligibility despite objections to military service); Paris v. Shaughnessy, 
138 F. Supp. 36 (8.D.N.Y., Feb. 14, 1956) (ineligibility because of exemp 
tion from military service) ; Petition of Reginelli, 119 Atl.2d 454 (Sup. Ct. 

f N.J., Jan. 3, 1956) (lack of good moral character). 

Actions to declare citizenship or for habeas corpus—jurisdiction, proce- 
dure and evidence. Ramos-Rivera v. Del Guercio, 227 F.2d 406 (9th Cir., 
Nov. 9, 1955) ; Orlassino v. Dulles, 136 F. Supp. 255 (E.D.N.Y., Nov. 29, 
1955) ; Jung Wait Mook v. Brownell, 228 F.2d 412 (9th Cir., Dee. 7, 1955) ; 
Yung Jin Teung v. Dulles, 229 F.2d 244 (2d Cir., Jan. 20, 1956) ; D’Addino 
v. Dulles, 136 F. Supp. 417 (E.D.N.Y., Nov. 3, 1954); Chin Nee Deu v. 
Dulles, 18 F.R.D. 350 (S.D.N.Y., Nov. 28, 1955); Yee Mee v. Dulles, 136 
F. Supp. 199 (W.D.Pa., Dee. 12, 1955) ; Lee Wing Get v. Dulles, 18 F.R.D. 
115 (E.D.N.Y., Dee. 20, 1955); Wong Fuey Ying v. Dulles, 137 F. Supp. 
470 (D.Mass., Jan. 26, 1956) ; Lee Kat Ngoon v. Dulles, 138 F. Supp. 84 

D.Mass., Jan. 30, 1956). 

Denaturalization. U.S. v. Minker, 350 U.S. 179 (Jan. 16, 1956) (eiti- 
zen may not be subpoenaed as ‘‘witness’’ to determine whether denaturali- 
zation proceedings should be instituted against him); U. 8S. v. Stromberg, 
227 F.2d 903 (5th Cir., Nov. 15, 1955); Corrado v. U. S., 227 F.2d 780 
6th Cir., Dec. 16, 1955) ; U. S. v. Fisher, 137 F. Supp. 519 (N.D.IIL, E.D., 
Mareh 1, 1955); U. S. v. Lehmann, 136 F. Supp. 322 (N.D. Ohio, E.D., 
Oet. 11, 1955) ; U.S. v. Cardillo, 135 F. Supp. 798 (W.D.Pa., Nov. 16, 1955). 


AMERICAN CASES ON ENEMY PROPERTY AND TRADING WITH THE ENEMY 


Rashap v. Brownell, 229 F.2d 193 (2d Cir., Jan. 20, 1956); Leon v. 
Reichbach, 138 F. Supp. 449 (S.D.N.Y., July 11, 1955); Rusche v. 
Brownell, 136 F. Supp. 835 (Dist. Col., Dec. 22, 1955) ; Central Nat. Bank 
of Cleveland v. Brownell, 137 F. Supp. 686 (N.D. Ohio, E.D., Jan. 17, 
1956). 


U. 8. bases in the Philippines—authority of U. 8. provost marshals 


In Liwanag v. Hamill, G.R. No. L-7881,' the Philippine Supreme Court 
held on February 27, 1956, that an American Air Force officer, Assistant 
Base Provost Marshal at a U. S. military base, had the authority to file a 
complaint of a criminal violation of the Philippine Internal Revenue Code 
Within the base, although he was not a peace officer of the Republic of the 
Philippines. The Court noted that under the base agreement between the 
United States and the Philippines, Philippine laws continue to be in force 


1A copy of this decision was made available by Colonel Howard S. Levie, of Wash 
ington, D. C. 
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in the bases except as otherwise specified, and justices of the peace are ap- 
pointed by the President of the Philippines to hear cases in the bases: 
but no other officers of the Philippines are appointed in the bases. Allow- 
ing Philippine peace officers to go into the bases and make arrests or in 
stitute prosecutions there, the Court thought, would give rise to conflicts 
of authority. It is understood, therefore, that the enforcement of Philip- 
pine laws is left to American officers, and it would be illogical to deny to 
them the power to prosecute violations of Philippine laws within the bases. 
It was intended, the Court concluded, to lodge the enforcement and prose- 
cution of offenses against Philippine laws in the bases with the peace offi- 
cers of the United States. 


Treaties—nature—powers of Canadian provinces—reciprocity im en- 
forcing judicial orders 


Reversing a decision of the Ontario Court of Appeal,” the Supreme Court 
of Canada upheld the validity of the Ontario Reciprocal Enforcement o! 
Maintenance Orders Act which provides for the enforcement of maintenance 
orders in a reciprocating state, rejecting, inter alia, the contention that the 
reciprocal arrangement was in effect a treaty which the Province had no 
authority to make. Attorney-General for Ontario v. Scott, [1956] 1 D.L.R 
2d 433 (Dee. 22, 1955). Rand, J., said in part: 


A treaty is an agreement between states, political in nature, even 
though it may contain provisions of a legislative character which may. 
by themselves or their subsequent enactment, pass into law. But the 
essential element is that it produces binding effects between the par- 
ties to it. There is nothing binding in the scheme before us. The 
enactments of the two Legislatures are complementary but voluntary; 
the application of each is dependent on that of the other: each is the 
condition of the other; but that condition possesses nothing binding 
to its continuance. The essentials of a treaty are absent; and it would 
be an extraordinary commentary on what has frequently been referred 
to as a quasi-sovereign legislative power that a Province should be un- 
able within its own boundaries to aid one of its citizens to have such 
a duty enforced elsewhere. The alternative entrance upon such a 
field by Parliament needs only to be mentioned to be rejected: and 
that authority must lie in the one or the other to effect such an ar- 
rangement is, in my opinion, indubitable. 


Sovereign immunity—foreign rulers—India—probate proceedings 


The immunity of a ruler of a foreign state from suit without the consent 
of the Central Government of India, as provided in Sec. 86 of the Indian 
Civil Procedure Code and extended to a ruler of any former Indian State 
by See. 87-B of the Code, was held not to apply to probate proceedings. 
Indrajitsinghji v. Rajendrasinghji, A.I.R. 1956 Bombay 45 (Bombay High 
Ct., March 17, 1955). The court, referring to international law, said in 
part: 


But whatever the principle of International law may be, we are con- 
cerned with the statutory form that it has taken in our country. In 


2See 49 A.J.I.L. 266 (1955). 
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the very forefront we notice that there is an important departure from 
the rule of International law because in India a Ruler of a Foreign 
State can be sued with the consent of the Central Government. Fur- 
ther in England a Foreign Ruler can waive the privilege of being sued. 

The Privy Council has held that the consent required under 8S. 86 
eannot be waived and therefore it would not be treading on safe 
ground to inquire what is the principle of International law and to 
construe S. 86 in the light of that principle. If the language of S. 86 
permitted such a construction, perhaps it would not be objectionable 
to consider rules of International law because our country also is in 
the comity of Nations, and there is no reason why we should not as 
much as other countries give effect to well settled principles of Inter- 
national law. 

But if the language of the section is clear and is capable of only 
one construction in the context in which that language is used, then 
in our opinion it would be an unjustifiable attempt on the part of the 
Court to engraft upon the statutory provision a principle of Interna 
tional law which the Legislature itself did not think it proper to do. 


International claims—U. S. Foreign Claims Settlement Commission 
U.S. claims against Yugoslavia and Panama—war claims 


The activities of the U. S. Foreign Claims Settlement Commission and its 
predecessors are reported in Settlement of Claims by the Foreign Claims 
Settlement Commission of the United States and Its Predecessors from 
September 14, 1949 to March 31, 1955 (U.S. Government Printing Office, 
Washington, D. C., 696 pp.). The report contains numerous and exten- 
sive excerpts from the decisions of the Commission involving points of 


international law. 
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BOOK REVIEWS AND NOTES 


General Principles of Law as Applied by International Courts and Tri- 
bunals. By Bin Cheng. London: Stevens & Sons Ltd.; Toronto: Cars- 
well Co., 1953. pp. lii, 495. Appendices. Index. $13.45. 


In this volume Dr. Cheng, Lecturer in International Law, University 
College, London, has added an interesting study to the numerous mono- 
graphs published in recent years on branches of international law. The 
title is based on Article 38, paragraph 1(c) of the Statute of the World 
Court which added to the categories of law available to the Court ‘‘The 
general principles of law recognized by civilized nations.’’ This nebulous 
phrase immediately raised controversial questions as to what are civilized 
nations. What are general principles of law—international law, munici- 
pal law, natural law? Must they be generally recognized? 

In the Preface the author thus focuses his work : 


In practice international tribunals have frequent recourse to these 
principles either to guide them in the application of rules of interna- 
tional law, or to decide cases where no specific rule exists. To inquir 
into the practical application of these principles by international 
courts and tribunals is the aim of the present study. 


‘ 


Their decisions ‘‘at the present time constitute the most important means 
for the determination of rules and principles of international law.’’ 

The author has investigated in detail the decisions of international tri- 
bunals to ascertain these principles and shows how they are derived from 
four great principles recognized by civilized nations, which form the four 
parts of the book: First is the Principle of Self-Preservation, the para- 
mount right of a state to adopt the course best suited to maintain its in- 
tegrity and ensure the safety of the community, involving the treatment 
of aliens, expropriation of private property, military requisition (and jus 
angariae), measures to ensure public safety or avoid imminent dangers 
(such as suspension of traffic, moratoria, embargoes, state of siege and the 
like in time of peace, also military operations and measures connected 
therewith in time of war. The author further discusses the principle in 
its external application: on the high seas, in foreign territory (Caroline 
Case), self-help (reprisal). 

Second, the Principle of Good Faith which controls the exercise of rights 
by states. Especially is good faith an essential element in treaty relations 
—the negotiation and meaning of treaties, the actions sub spe rati, the 
performance of treaties, and their denunciation. The malicious exercise 
of a right, the fictitious exercise of a right so as to evade a law or a treaty. 
the exercise of a right when limited by an obligation, the abuse of a dis- 
eretionary right—all are to be weighed on the basis of action in good faith. 
i.€., in a reasonable, honest and sincere manner. 

The author applies the principle of good faith even to a duty to notify 
a proposed change in an officially proclaimed policy, to maintain a status 
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quo, to abide by admissions (estoppel), to taking advantage of one’s own 
wrong, to basing a claim on an unlawful act, and, of course, all acts based 
on fraud. 

Third, General Principles of Law of Responsibility. After discussing 
the kinds of responsibility, the author comes to responsibility for unlawful 
acts. He defines an unlawful international act as a violation of an inter- 
national obligation for which responsibility arises immediately. In this 
connection, he considers the status of the local remedies rule and also the 
problem of imputability in international law, 7.e., in short, who can act for 
and bind the state, including the case of rival governments in civil war. 
He concludes that the nature of the official act and the nature of the func- 
tion of the official are the most important factors governing imputability. 

The author passes on to the principle of individual responsibility and 
holds a state is not responsible for acts of private individuals unless it has 
itself failed in a duty. Under the principle of fault he discusses the ele- 
ments of fault (which he identifies as an unlawful act), its ratio to obliga- 
tion and to possibility (force majeure). And so he comes to the principle 
of integral reparation (excluding punitive damages) and then to the es- 
sential principle of proximate cause, including the problem of indirect 
damages, natural consequences, ete. 

Fourth, under General Principles of Law in Judicial Proceedings, the 
author covers the adjective law of international tribunals—the funda- 
mental requirements and limitations of jurisdiction (competence), interim 
measures on prima facie jurisdiction, the determination of the extent of 
jurisdiction, the rule that no one is to judge his own case, status of national 
arbitrators, the judicial equality of parties (full opportunity to be heard), 
character and weight of proof, and burden of proof. 

Next under this heading he considers the principle of res judicata, its 
meaning, limits and exceptions, and covers the various causes of nullity 
and voidability of final judgment. Finally he closes the book with an ex- 
amination of the principle of extinctive prescription, a specially good ex- 
ample of a principle of jurisprudence accepted by the law of all countries. 

The volume is admirably documented in extensive footnotes replete with 
references and with subsidiary quotations crisp and to the point. The in- 
dustry and acumen of the author have made it necessary for students, 
writers and jurists to consult this work at least as a starting point and 
guidepost for their own endeavors in this field. As pointed out in the 
foreword, there remains the need of studies in comparative law to show 
the scope and limits of the general principles common to the legal systems 
of civilized nations. 

L. H. 


The Law of Nations. (5thed.) By J. L. Brierly. Oxford: The Clarendon 
Press, 1955. pp. ix, 331. Index. $3.00. 


First published in 1928, Professor Brierly’s introduction to the interna- 
tional law of peace is still the best book of its kind. The present edition, 
bringing the work up to date as of December, 1954, is twenty-five pages 
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longer than the fourth edition. It contains new sections on Proposals for 
Codification (pp. 79-83) and the Continental Shelf (pp. 180-185), and an 
extensive note on Peaceful Change (pp. 265-272), which is reprinted from 
The Outlook for International Law, published in 1944 and now out of 
print. Substantial revisions have been made in the 1949 treatment of the 
organization of the United Nations, the nature and effect of recognition of 
governments, the status of South-West Africa, territorial waters, reserva- 
tions to treaties, the use of the advisory jurisdiction of the International 
Court of Justice, the action that may be taken in repelling aggression, and 
the use of reprisals (see pp. 113, 140-143, 163, 171-179, 247-250, 303-307, 
and 325-326 of the present edition). 

The author’s comments on proposals for codification are made in the 
light of his experience as a member of the International Law Commission 
of the United Nations. He considers the codification of international law 
to be ‘‘only possible to the extent that decisions can be obtained for the 
draftsman’s guidance as to the law which the code is to contain’’ (p. 80). 
He evidently shares the feeling of ‘‘many international lawyers’’ that ef- 
forts of governments to reach agreement on codes offer less chance of 
success than efforts of lawyers of different nationalities to reach agree- 
ment on statements of rules of customary international law which might 
reveal ‘‘exactly where the law is defective and needs amendment’’ (p. 82). 

The legal problems that have arisen as a result of devlopments in the 
exploitation of the seabed may occur, as the author points out (p. 181), 
wherever the open sea is sufficiently shallow to permit of such exploitation. 
The term ‘‘Continental Shelf’’ as a legal term must therefore be under- 
stood ‘‘in a wider than the geological sense.’’ The ‘‘exploitation of the 
shelf’’ in this wider sense must inevitably ‘‘involve some interference with 
the freedom of the open sea as hitherto assumed to be established in the 
law,’’ but ‘‘there is no reason whatever why the legal status of the super- 
jacent waters as high seas or of the air space above these waters should be 
affected’’ (p. 184). The author believes that many of the continental shelf 
problems will have to be settled by agreement or by arbitration (p. 185). 

The note on peaceful change is helpful as a reminder of the fact, which 
some of us would like to forget, that, from the point of view of states that 
are dissatisfied with the existing distribution of world power and world 
resources, ‘‘peaceful change, which would give them what it is just that 
they should have,’’ may not be preferable to war, which, ‘‘if it succeeds, 
will give them what they want’’ (p. 271). 

Epaar TURLINGTON 


Mar Territorial y Derecho Moderno. By Sergio Gutierrez Olivos. Santi- 
ago: Editorial Juridica de Chile, 1955. pp. 132. 


The Professor of International Public Law at the Catholic University 
of Chile has written a compact little volume dealing primarily with the 
agreement of 1952 between Chile, Ecuador, and Peru to claim control over 
their territorial waters to an extent of some 200 miles. After a summary 
of these arrangements (quoting the important texts) and of the second 
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conference at Lima in December, 1954, he considers them in relation to 
modern international law. It is a reasonable presentation, and not one 
depending upon eloquence or passion. He asserts that international law 
does not provide a three-mile limit, from which the high seas begin; he 
shows that the three governments abandoned the continental shelf doctrine 
as the basis for their claims; he points to many exceptions to, or derogations 
from, the freedom of the high seas, some of them made by the states (pri- 
marily the United States) which protested against the claim made by the 
three states. He does not discuss the claim to ‘ 
jurisdiction’’ for two hundred miles made by these states in comparison 
with the lesser extension of control claimed by the United States. The 
foundation of his argument is the necessity for protecting the resources 
of the seas; he leaves the matter as a problem of the evolution of inter- 
national law to meet modern needs, a problem for which procedures are 
insufficient ; consequently states are forced (quoting the International Law 


‘sovereignty and exclusive 


Commission) to ‘‘ unilateral methods of protection.’’ 
CLYDE EAGLETON 


Der Stand der Menschenrechte im Vdélkerrecht. By Heinz Guradze. 
Gottingen: Verlag Otto Schwartz, 1956. pp. xiv, 236. DM. 28.80. 


The German author, who has taught for years in the United States, 
undertakes in the book under review an investigation of the status of 
human rights in international law. The author fully sees the danger of 
the subject; namely, a confusion between lex lata and lex ferenda, the 
danger of mere wishful thinking. He watches out and is often very criti- 
cal; yet perhaps he has not always escaped this danger. 

The first two chapters are preliminary investigations. The first chapter 
deals with the views of different schools concerning the nature of inter- 
national law, particularly the problem whether individuals can be or are 
subjects of international law. The second chapter investigates the problem 
of domaine réservé under the Covenant and practice of the League of 
Nations and under the Charter and practice of the United Nations. 

The third chapter is the principal part of the book. The author first 
examines human rights in the U. N. Charter, the history of the relevant 
articles, an analysis of the articles and of their meaning, a detailed scrutiny 
of the ‘‘ Universal Declaration of Human Rights’’ and an equally detailed 
analysis of the Draft Conventions on Human Rights, as well as the efforts 
for their implementation. Then follows a detailed study of the European 
Convention on Human Rights (Rome, 1950) and an extremely elaborate 
study on the influence of that convention on the law of the Federal Re- 
public of Germany (pp. 170-230). 

It is not possible, within the framework of a book review, to go into de- 
tails, as far as the exposition, and less so as far as criticism, is concerned. 
Much would have to be said on the author’s brief remarks concerning 
natural law. Wholly superficial and unjustified is the author’s criticism 
of Kelsen; even the exposition of Kelsen’s ideas is wrong. It is clear that 
any attitude according to which individuals cannot be subjects of inter- 
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national law, is wholly untenable, for international law, like every legal 
order, determines itself who its subjects are. On the other hand, up to a 
short time ago it was correct to state that, in general, only states were sub- 
pects of international law, apart from the Holy See and insurgents recog- 
nized as a belligerent party (the latter do not constitute, as the author 
believes, a subjectivity of individuals). The author is also sometimes 
wrong as to precedents stated; e.g., breach of blockade is not a case of an 
international legal duty of an individual; breach of blockade is not an 
illegal, but merely a risky act. There were cases of individuals as subjects 
of international rights and duties; but these cases were rare, exceptional, 
and limited (from a mere right of petition to an exceptional right of bring- 
ing an action in an international court, even against his own state). The 
treatment of Art. 2(7) by the United Nations is, like so much in United 
Nations practice, wholly political. The U. N. Charter does not contain 
legally binding international norms concerning human rights; the Uni- 
versal Declaration of Human Rights certainly is not legally binding. The 
draft conventions have hardly a chance of becoming law. Positive interna- 
tional norms are contained only in the Peace Treaties of 1947, the Austrian 
State Treaty of 1955, and the Understanding concerning Trieste. The 
rules of the Rome Convention of 1950 are also positive norms; but the im 
plementation is lacking; there is no chance that the European Court of 
Human Rights will come into being. Also disappointing, on another 
regional basis, not dealt with by the author, is the development of this 
problem within the Organization of American States. 

It is astonishing to see how human rights are mistreated in a great part 
of the globe at a time when the United Nations theoretically proclaims 
them. It is also pertinent to direct attention to the increasing inhumanity 
of modern total war. Indeed the insistence on the international protection 
of human rights is the outcome of the very bad situation in which these 
human rights find themselves. Human rights were better protected in the 
nineteenth century, although the individual was only an ‘‘object’’ of inter- 
national law. To make the individual, in general, and not only exception- 
ally, a full-fledged subject of international law, would be a revolutionary 
development which would presuppose a radical change of the sociological 
foundations on which present international law is based. 

We agree with Charles De Visscher that the ‘‘subjectivity’’ of the indi- 
vidual is merely a technical issue. What matters is that international law 
is, like all law, for men; international law must protect human rights, 
because the human values, the dignity of the human person, are the ulti- 
mate reason of every rule of law. Such law must be anchored in ethical 
and religious convictions in order to be truly effective. 

While this reviewer has, as stated, points of criticism and his own views 
on this matter, he is happy to say that the book under review, by its de- 
tailed analysis of all real or proposed norms and their often penetrating 
appraisal, has its great merits. We point particularly to the above- 
mentioned elaborate study of the influence of the Rome Convention on 
West German law. This study, made for the first time, is of great value 


1956 | BOOK REVIEWS AND NOTES 701 


not only to the international lawyer, but also to the West German attorney 
and judge. 
Joser L. Kunz 


Problémes Juridiques des Emprunts Internationaur. By G. Van Hecke. 
Leiden: E. J. Brill, 1955. pp. xviii, 310. Index. Gld. 38. 


The Belgian author of this studious monograph defines international 
loans for his purposes as ‘‘all loans which at their conclusion admit of 
an element of externality, under reserve of developments which especially 
relate to international regulations on the one hand and diplomatic pro- 
tection on the other,’’ whether they are long or short term, guaranteed or 
not, concluded between borrower and lender directly or put on the market. 
The doctrine of conflict of contractual laws is basic to the study. M. Van 
Hecke examines each phase of each part of his subject from the point of 
view of theory and then indicates the extent to which it is adopted in 
national laws and jurisprudence. In addition to international courts and 
tribunals, he cites decisions of Belgian, Netherland, British, American, 
French, German, Swiss, Italian, Austrian, Egyptian, and Scandinavian 


courts. 

The law applicable to international loans, direct from the lender or 
indirect as evidenced by bonds in one or more moneys, may vary between 
that of the place of concluding the contract, of the place of execution 
(payment), of the nationality or domicile of the debtor or creditor. As 
the proper law our author prefers that which has the most real connection 


in the concrete case, though the diversity of factors still leaves uncer- 
tainties. He favors treating state loans as civil contracts like private loans 
instead of submitting them to the law of the borrowing state. M. Van 
Hecke holds that a loan contract is an organic whole and should not, as 
the Restatement of the Law of Conflict of Laws (332 ff.) prescribes, be 
interpreted as to formation and validity by the place of conclusion and as 
to execution by the place of payment. 

Diversity in dealing with details such as capacity of the parties, initiation 
and form of the contract, defects in it, consideration, interpretation, non- 
performance, time limits, and penal liability is discussed at length and with 
clarity. The intricacies involved in paying off loans in national, foreign, 
fluctuating, inflated currencies, and the hazards of exchange, occupy 108 
pages, draped with 717 notes, a suggestive and surprisingly comprehensive 
treatment. Protection of the rights of creditors in case of non-performance 
is examined in a chapter in which recourse to municipal or international 
courts is made clearer in principle than any national practice exemplifies. 

M. Van Hecke has accomplished a synthesis of a very abundant treatise 
and juridical literature on an important segment of international private 
law. His analysis of every phase of each facet of his subject is so thorough 
that his notes—citations and supporting elaborations of points—number 
1897 in 296 pages. Yet he pays little attention to loans made through or 
under the auspices of international organizations, which have benefited by 
much past practice in drafting general bonds. The concluding chapter 
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refers to them and recommends adoption of rules such as the Projet de 
Régles Uniformes applicables aux Emprunts Internationauz published by 
the International Chamber of Commerce in 1947, as a standard for writing 
contracts. However, he believes that, with more precision with respect 
to execution against a state, the Report of the League of Nations Committee 
for the Study of International Loans (C. 145. M. 93. 1939. II.A) is better. 
Its adoption, he says, would ‘‘certainly contribute to the rebirth of con- 
fidence of private investors in international loans.’’ 
Denys P. Myers 


Anthologia Grotiana. The Hague: Martinus Nijhoff, 1955. pp. xviii, 224. 
Fl. 6.75. 


This useful volume of extracts from less familiar writings of Grotius is 
the fruit of collective research by a law club of Leyden University stu- 
dents bearing the name Societas Juridica Grotius. Guided by the counsel 
of the world-renowned teacher and practitioner of international law, Judge 
W. J. M. van Eysinga, to whom the book is dedicated, the editors have re- 
produced 40 items, only four of which (61 pages) are from major works 
such as Mare Liberum, Introduction to the Jurisprudence of Holland, De- 
fence of the Lawful Government of Holland, and De Jure Belli ac Pacis. 
Preceding each extract is a brief but informative introduction. In the 
ease of items not in Dutch, a Dutch translation is given on the opposite 
page. The selections begin with a Greek ode written by Grotius at the 
age of twelve, and end with a paragraph from his will. They are chiefly 
taken from his poetical, dramatic, and historical works, or from his cor- 
respondence with contemporary scholars and statesmen. His philological 
and theological works are not represented; it is unfortunate that an ex- 
ception was not made in favor of his tract On the Truth of the Christian 
Religion, which is unfamiliar to international lawyers, though actually 
more copies have been sold than of De Jure Belli ac Pacis. The materials 
made available in this volume for convenient reference should be quite help- 
ful to students of the biographical and historical background of the work 
of Grotius as a jurist. In this respect the book is a good supplement to 
van Eysinga’s concise Life of Grotius. International lawyers may well 
apply to Grotius the appreciative words which he spoke of Erasmus (p. 
28) : ‘‘Veri nobis aperuistt viam.’’ 

Epwarp DuUMBAULD 


Théories et Réalités en Droit International Public. (2nd ed.) By Charles 
De Visscher. Paris: Editions A. Pedone, 1955. pp. 495. Indexes. 


Judge De Visscher is reassured, by the exhaustion in two years of this 
work which received the Society’s Certificate of Merit in 1955 and which 
was fully reviewed by Josef L. Kunz (49 A.J.I.L. 106-108 (1955) ), that 
jurists are disposed ‘‘to take greater account of the realities of every kind 
which at present hamper the development of international law as well as 
those which condition its progress.’’ It may be hoped that sociological 
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enthusiasts and power obsessionists will follow the jurists, for Judge De 
Visscher’s pages are a Trojan effort to bring the theses of all three into co- 
ordination. His revised edition adds only 13 pages of new text in addition 
to better indexes. Disclaiming in new prefatory comments an intention 
to produce a systematic view of international law, he finds that his concept 
has been appreciated, and states his objective thus: 


. our insistence upon observation from the facts, more particu- 
larly upon the political action of power, far from being aimed against 
the normative character of law, tends to establish it on firmer founda- 
tions. It is as vain to pretend to base the rule of law on the sole de- 
termination of the fact as it is paradoxical to close one’s eyes to the 
political and social factors which operate to mold it, to change it or to 
make it disappear. The ‘‘realism’’ inherent in such a type of inquiry 
is in the end only a disposition to take into account those elements 
which resist juridical integration as well as those which foster it. 
Useful in all juridical disciplines, this disposition is particularly justi- 
fied for the least developed of them by reason of the much more con- 
siderable spread that exists in it between fact and normativity.* 


Philosophy ought to be distilled from a quantity of experience. Judge 
De Visscher has written and revised his conceptions from an extended ex- 
perience, and both the lawyer and the political scientist can profit from 


his work. Denys P. Myers 


Principi Generali di Diritto e Processo Internazionale. By Angelo Piero 
Sereni. Milan: Dott. A. Giuffré, 1955. pp. 98. Lire 500. 


Since the International Court of Justice is the ‘‘ principal judicial organ”’ 
of the United Nations, and since the Statute of the Court ‘‘ forms an integral 
part’’ of the Charter of the United Nations, any work written by an eminent 
scholar that undertakes to examine an important provision of the Statute 
of the International Court of Justice is predetermined to become required 
reading for the student of international law. The particular provision of 
the Statute that forms the basis of Professor Sereni’s most recent mono- 
graph is Article 38. 

Specifically, the book deals with that subdivision of Article 38 which 
states that the Court shall apply ‘‘the general principles of law recog- 
nized by civilized nations,’’ which was the same in Article 38 of the Statute 
of the Permanent Court of International Justice. Judge Hudson, in his 
book on International Tribunals! observed that, although this reference 
was ‘‘hailed as a significant innovation,’’ it was ‘‘difficult to trace in the 
actual jurisprudence any sign that it has led the Court into new paths.”’ 
The conflict of opinion, however, on the question of the value and practical 
utility of the phrase in Article 38 of the Statute is very acute. For ex- 
ample, in a recent work which deals exclusively and at length with these 
“general principles of law recognized by civilized nations,’’ Dr. Bin Cheng 
has endeavored to show that 


* Reviewer’s translation. 
1 Hudson, International Tribunals 102 (1944). 
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In practice, international tribunals have frequent recourse to these 
principles, either to guide them in the application of rules of inter- 
national law, or to decide cases where no specific rule exists.” 


Professor Sereni is of the considered opinion, however, that any accurate 
analysis of the subject would reveal that such ‘‘principles’’ of law are at 
best very limited in number and that the artificial assertion concerning the 
existence of such principles may impede the autonomous development of 
international law.* It is Professor Sereni’s thesis that if such principles 
exist, they are recognized by only a limited number of states. In those 
cases where they may be said to exist, they form only a subsidiary source of 
international law insofar as they are only applicable when other norms of 
law are lacking and when such principles are reconcilable with the struc- 
ture and character of the international order. Professor Sereni adds that 
the tendency to rely upon the existence of such ‘‘principles’’ is particularly 
arbitrary and erroneous in the international law of procedure. It is arbi- 
trary, says the author, because of the diversity between the various 
systems of law in the world, especially in the realm of procedure, and 
erroneous because the characteristics of international law differ substan- 
tially from those of ‘‘internal’’ or municipal law. 

The author proves his thesis by showing what he considers to be the 
main differences between the civil-law system of procedure and the adjective 
law of the common-law world. Hence the book contains a very terse but 
accurate summary of certain matters of pleading and practice, such as the 
various pleadings, the theory of the complaint, causes of action, issues, 
defenses, counterclaims, the function of the judge and jury and matters of 
evidence and the burden of proof. Having shown the lack of uniform 
principles on these procedural matters, Professor Sereni proceeds to show 
that even if such principles were to exist they would not be susceptible of 
application by international tribunals. This is accomplished by a com- 
parison of the functions of the international tribunal with those of a 
domestic court. 

Professor Sereni has undertaken to set forth and establish his point 
of view concerning the ‘‘ general principles of law’’ phase of Article 38 with 
full awareness of the array of authority to the contrary. Surely many will 
say that the monograph emphasizes differences and either minimizes or 
omits similarities of procedure. Nevertheless, it is an outstanding con- 
tribution to the literature of Article 38, and the contents of this small book 
should be made known to the English-reading legal world. 

Epwarp D. RE 


Treaties and Federal Constitutions. By James McLeod Hendry.* Wash- 
ington, D. C.: Public Affairs Press, 1955. pp. 186. Index. $4.50. 


The problem of treaty implementation in federal states is one of the most 
difficult aspects of the interaction of international and municipal law. The 
2 Cheng, General Principles of Law as Applied by International Courts and Tribunals 


xiv (1953), reviewed above, p. 696. 3 Page 11. 
* Professor of Law, Dalhousie University, Canada. 
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difficulties have been exacerbated, though the issues have not been much 
clarified, by the ‘‘Great Debate’’ during the past three years in this coun- 
try over the Bricker Amendment. The problem of treaty implementation 
is present in every municipal legal system, whether that system operates 
under a federal or a unitary constitution. But a federal state faces the 
problem in a peculiar form. 

In view of this, it is surprising that no comparative study has heretofore 
been made of the treaty power in federal states... Professor Hendry’s book 
may legitimately, then, be considered as breaking new ground. In less 
than two hundred pages it attempts a comparative survey of the treaty 
process in the four ‘‘classic’’ federations: the United States, Switzerland, 
Canada, and Australia.2 The study has, according to the author, two ob- 
jectives. The first aim, ‘‘to make an exhaustive analysis of constitutional 
limitations of four federal states,’’ cannot be said to be realized if we in- 
terpret the word ‘‘exhaustive’’ very literally. The case material in one 
of these four federations—the United States—were it dealt with alone, 
could hardly be exhausted within the confines of a book of this size. The 
Swiss material, by contrast, can be exhausted in a few pages. Indeed it is 
the disproportion in the materials available for study from these four 
federations which evidently posed the most difficult problem of organiza- 
tion in writing the book. A country-by-country treatment would have in- 
volved a fundamental asymmetry. But the topic-by-topic treatment 
adopted leads to a certain confusion. 

The topical arrangement of the book is based on the view that constitu- 
tional limitations on the treaty power are of three types: those imposed 
by the separation of powers within the central government, those imposed 
by judicial construction of the constitution, and those imposed by the 
division of legislative powers between the central and regional govern- 
ments. Accordingly, after two introductory chapters, we have a chapter 
dealing with the treaty-making powers of federal executives, and one deal- 
ing with the participation of the non-executive organs in treaty-making. 
This is followed by chapters dealing with ‘‘Treaty Performance and Funda- 
mental Laws’’ (judicially imposed restrictions) and ‘‘Treaty Performance 
and the Legislative Powers of the Component States.’’ This classification 
becomes so unclear (particularly as between these last two chapters) and 
the overlap between the topics so great that the reader is often confused. 


1 Virtually the only comparative study in English on the general problem is Ruth D. 
Masters’ International Law in National Courts (1932); but this is confined to the 
German, Swiss, French and Belgian courts and deals with customary international law 
as well as treaty law and with non-federal as well as federal problems. 

2One might wish that India had been included among the federations studied, even 
though the present Indian Constitution is only quasi-federal. In many ways the Indian 
experience is the most illuminating, because India has evolved through two constitu 
tions, the first of which contained a Bricker-Amendment type provision and the second 
of which goes to the opposite extreme of giving the Federal Government plenary power 
to implement not only treaty obligations but non-obligatory recommendations of inter- 
national organizations. India is the only federation with actual experience of a Bricker- 
type provision, and it is significant that in the drafting of the 1950 Constitution such 
Provision was repudiated. 
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Professor W. W. Bishop, whose casebook is a living testament to the 
primacy of the treaty process in international law, quite rightly points out 
in his foreword to the book the unique virtue of its being written by a 
Canadian lawyer trained both in Canada and the United States, since both 
countries have faced similar problems resulting from their federal struc- 
tures. At many points, however, the book fails sufficiently to illuminate 
this comparison. Although the Canadian cases are discussed with great 
skill, and the defects of Canada’s international position as a result of the 
Labour Conventions case * argued with great persuasiveness, the American 
eases are handled much too uncritically. 

But the major defect here is one of omission. The Bricker Amendment 
is mentioned only incidentally in the book, although it has vast significance 
for a comparative study. In comparative terms the Bricker Amendment is 
an attempt to assimilate the American Constitutional position to the 
Canadian. During the last three years this attempt has stirred up the 
most profound and far-reaching Constitutional debate since the debate in 
1787-9 over the adoption of the original Constitution. I venture to suggest 
that the Bricker Amendment hearings‘ will go down with the Federalist 
Papers as one of the two fundamental commentaries illuminating the na- 
ture of American federalism. Yet hardly a word is said about this con- 
troversy. What is said is for the most part wrong. Thus we are told that 
*‘the general view that presidential executive agreements were legally in- 
terchangeable with the treaty led to the specific prohibition of the former 
in the recently defeated Bricker Amendment.’’ This could hardly be true 
with respect to any version of the Bricker Amendment brought before 
Congress. The book is, incidentally, marred by several other mistakes of 
fact,® by verbal infelicities and by what one can only hope are typographi- 
eal errors. 

Probably the book is more successful in the second of its avowed aims, 
viz., “‘to ascertain what scope there is for international law to assist the 
states in better international collaboration.’’ The last two chapters are 
clearly the best in the book. In the next-to-last chapter on ‘‘ Constitutional 
Limitations and International Law,’’ Professor Hendry argues persuasively 
that both ‘‘capacity’’ and ‘‘performance’’ limitations are matters of purely 
domestic concern so that the transgression of neither affects the interna- 
tionally obligatory force of a treaty. In this he takes sharp issue with 
the more orthodox view, represented by MeNair, which holds that capacity 


limitations of a ‘‘notorious’’ character are matters of international legal 


8 [1937] A.C. 326. 

4 There are three volumes of these: (1) Treaties and Executive Agreements—Hearing* 
Before a Subcommittee of the Committee on the Judiciary, U. 8. Senate, 82nd Cong., 2nd 
Sess.; (2) Ibid. 83rd Cong., Ist Sess.; (3) Ibid. 84th Cong., 1st Sess. 

5 Thus we are told on page 66 that in the United States and Switzerland ‘‘it is either 
provided in the constitution, or in accordance with constitutional practice that treaties 
constitutionally concluded become ipso facto the law of the land. Once treaties ar 
validly concluded, they automatically have the same operation as a statute.’’ Not until 
page 91 is the distinction drawn between self-executing and non-self-executing treatie* 
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cognizance so that a treaty entered into by a state in violation of such limi- 
tations does not bind it at international law. 

In considering the question of international legal cognizance of federal 
constitutional limitations, however, Hendry gives relatively little attention 
to the ‘‘federal-state’’ clause as a method of qualifying multilateral treaty 
obligations at their inception. He does discuss briefly the federal-state 
clause of the Constitution of the I.L.0., which goes a long way, even after 
the Montreal amendments of 1946, to remove federal states from a parity of 
obligation with unitary states. He does not discuss the equally significant 
controversy over a federal-state clause in the drafting of the U.N. Human 
Rights Conventions. 

The problem of federal states in the international community does, 
nevertheless, emerge clearly from this book, even with its restricted com- 
pass. The problem may be stated briefly as follows: The federal dilemma 
posed by the multilateral treaty arises from the simple fact that there are, 
or may be, matters of genuine international concern which fall within the 
constitutionally reserved powers of the constituent units in every federa- 
tion. Can a federal state operate to meet this problem without destroy- 


ing the essence of federalism itself? 
Rosert B. Loorer 


Integrated Europe? By Michael T. Florinsky. New York: Macmillan 
Company, 1955. pp. x, 182. Index. $3.50. 


This small book is a critical and pessimistic survey of the problem of 
Western European integration, which constitutes an important issue in 
Europe and a goal of American foreign policy. 

In the first chapter the author defines the issue. He gives the arguments 
in favor of European integration, as defended by Jean Monnet; he cor- 
rectly conceives the importance of this problem as a belated recognition of 
the menace by the Soviet Union, whose basic ideas and policies are fully 
incompatible with those of the West, and he blames the ‘‘naive illusions 
of the Roosevelt-Hopkins era’’ and Teheran, Yalta, and Potsdam. 

He surveys the issue of economic integration, insists upon the formidable 
obstacles against the creation of a common single market, holds the ac- 
complishments of Benelux to be ‘‘unimpressive.’’ The O.E.E.C. and 
E.P.U. have solved well the problem of aid under the Marshall Plan, but 
contributed little to European integration. He is also rather pessimistic as 
far as the European Coal and Steel Community is concerned. Equally, the 
movement for political integration of Europe is a failure. He insists on 
the ‘‘sterility’’ of the Council of Europe and the hopelessness of the Draft 
Statute of European Political Union. As far as military integration is 
concerned, NATO is a success. But the failure of the E.D.C. Treaty, ‘‘a 
scholastic and labored scheme alien to European tradition’’ (p. 136), was 
to be foreseen. He points to the pending issues of the Saar and of the 
unification of Germany and of the attitude of Great Britain which, while 
paying lip-service to European integration, strongly opposes it. He finally 
brings out that even Western Europe as a whole is neither able to defend 
itself against the Soviets nor economically self-contained. Only non-supra- 
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national organizations—O.E.E.C., E.P.U., and NATO, the latter merely a 
traditional military alliance of sovereign states, although working in time 
of peace—have proved workable. But the scheme of supra-national organ- 
ization—a truly revolutionary proposal—is wholly contrary to European 
traditions and to the realities of the moment. American foreign policy was 
highly successful in rehabilitating free Europe economically and making 
her defense possible, but European integration, an illusion cherished on the 
distant banks of the Potomac, should be dropped. 

Critically, we have to say a few things. Perhaps the book is over-pessi- 
mistic. It cannot be said that the European Coal and Steel Community 
has not worked. There are at this time attempts at creation of an ‘‘ Euro- 
pean Atomic Pool.’’ Perhaps the modest Council of Europe has never- 
theless, some significance. On the other hand, the insistence on the 
‘*realistic’’ approach on the book cover, on the fact that this book ‘‘cuts 
through many illusions,’’ looks as if there would have been here, up to now, 
only wishful thinking on this issue. But this reviewer can point to 
Loewenstein’s study (Columbia Law Review, 1952) which has the subtitle 
‘*Tllusion and Reality’’ and to his own editorials in this JouRNAL. 

The study is based on investigations on the spot and is the work of a 
competent economist who knows Europe well. That the author has chosen 
to treat the problem economically and politically, not legally, is his priv- 
ilege. But his attitude toward law cannot be defended. Thus, the E.D.C. 
Treaty is to him a ‘‘monument of legalistic casuistry’’ (p. 60); Article 4 
of the Brussels Treaty and Articles 3 and 4 of NATO are, by all other 
articles, only encumbered with a comprehensive list of ‘‘platitudinous gen- 
eralities’’ (p. 83) ; and he speaks of ‘‘scholasticism and legalistic niceties’’ 
(p. 1388). Wherever legal problems are concerned, the author uses the 
fashionable pejorative term ‘‘legalistic.’’ All that—it must be emphasized 
in this Journat—smacks to this reviewer too much of ‘‘neo-realism.”’ 

Joser L. Kunz 


The United Nations and the Maintenance of International Peace and Se- 
curity. By Leland M. Goodrich and Anne P. Simons. Washington: 
Brookings Institution, 1955. pp. xiii, 709. Appendices. Index. $6.00. 


This is the first of seven volumes in which the Brookings Institution is 
publishing the results of studies, initiated by the late Dr. Leo Pasvolsky in 
1951, of major features of the United Nations system. Dr. Goodrich is 
Professor of International Organization and Administration at Columbia 
University, and his collaborator was formerly a member of the staff of the 
General Political Section of the Department of Security Council Affairs, 
United Nations Secretariat. They present a significant account of the way 
in which the purposes and principles set forth in Articles 1 and 2 of the 
Charter of the United Nations have been used as the basis of action for the 
maintenance of international peace and security in circumstances which 
have prevented the application of the procedures specifically prescribed in 
Chapters VI and VII of the Charter. They submit that ‘‘from the record 
to date, it is not clear that the Organization would have been more effective 
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if the machinery of the United Nations had been different or if certain pro- 
visions of the Charter had been differently phrased’’ (p. 624); that ‘‘the 
Organization has displayed a remarkable capacity for adaptation and 
growth within the limits of the Charter as initially written’’ (p. 627) ; and 
that the Organization can be made more effective in the maintenance of 
peace and security ‘‘only through better cooperation among the Member 
States . . . grounded in the firm acceptance of the purposes and principles 
of the United Nations and the application of understanding, tolerance and 
good faith in carrying them out’’ (p. 627). 

Readers of this JourNau will be particularly interested in the authors’ 
account of the limited use that has been made of the International Court 
of Justice as the principal judicial organ of the United Nations (pp. 329- 
339) ; in their statement that ‘‘a comparison of the discussions in the League 
of Nations Assembly and in the United Nations General Assembly shows 
how far the world has moved in discounting the value of international law, 
and the procedures for settling disputes on the basis of law, as approaches 
to international peace and security’’ (p. 612) ; and in their conclusion that 
greater use of the International Court of Justice for settlement of disputes 
and for clarification of legal aspects of disputes and situations is not likely 
to be made ‘‘until all nations, especially the major powers, are in greater 
agreement on the rules of law that are to govern their relations with each 
other’’ (p. 612). 

Epaar TURLINGTON 


1953 Annual Review of United Nations Affairs. Edited by Clyde Eagle- 
ton and Richard N. Swift. New York: New York University Press (dis- 
tributed by Oceana Publications), 1954. pp. viii, 213. $4.50. 


This is the fifth in a series of annual volumes, published with United 
Nations approval, which presents the edited records of the Institute for 
Annual Review of United Nations Affairs held each year at New York Uni- 
versity under joint sponsorship of the University and the Department of 
Publie Information of the United Nations. The discussions recorded in the 
present volume occurred during the week of September 14-18, 1953. They 
comprise an informed and very readable account of the work of the United 
Nations during the preceding year. 

More detailed factual information about nearly all of the topics dis- 
cussed can be obtained readily from such compendiums as the Annual Re- 
port of the Secretary General on the Work of the Organization, or the more 
comprehensive United Nations Yearbook, and from such periodicals as the 
United Nations Review or International Organization. The Annual Re- 
view seeks to justify itself as a more selective spotlighting and critical anal- 
ysis of trends than these publications afford. Even in these terms it is not 
beyond criticism. There are interesting indications of attitudes toward the 
purposes of the United Nations and the réle of his own office by Secretary 
General Dag Hammarskjéld, embellished by references to Lao-tsu, the spirit 
of Columbus, and The Brothers Karamazov. There is some indication of 
long-range purposes in the field of social affairs by Charles Hogan, a help- 
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ful account of the development of the internal organization of the General 
Assembly by Andrew Cordier, a consistently maintained attitude toward 
the limits of U.N. collective security action in the remarks of William 
Jordan, and a useful review of the development and problems of the Ex- 
panded Program of Technical Assistance by Erie Ward. But most of the 
initial papers fall too much into the pedestrian pattern of an item-by-item 
review of the events of the preceding year to allow much scope for analysis 
or orientation in terms of trends. 

Nor is it an unmixed blessing that nearly all the initial presentations 
were by officials of the United Nations (except for three by national dele- 
gates). What is gained in intimate knowledge of the facts is offset by an 
understandable tendency to bypass certain politically controversial points 
by discreet euphemisms. The cause of critical comment and highlighting is 
frequently saved only by the more provocative remarks of the able group 
of discussion leaders (Professors Waldo Chamberlin, Clyde Eagleton, and 
Richard N. Swift, of New York University, and Miss Anne Winslow, of the 
Carnegie Endowment for International Peace). Thus Mr. Swift and Mr. 
Eagleton debated at some length the attitude of the Eisenhower Administra- 
tion toward the Covenants on Human Rights (pp. 46-47), and Mr. Eagle- 
ton roundly condemned the United States policy of withholding visas in the 
ease of certain delegates to non-governmental organizations in consultative 
relationship with ECOSOC (pp. 15-17). Mr. Chamberlin, pushing the 
point that nearly forty-five Member States had offered assistance in Korea, 
but many offers were rejected (pp. 72, 86), was able to elicit from Andrew 
Cordier a mild but significant reference to opinions in the United States 
that ‘‘it may have been a mistake to accept troops from other nations solely 
on the basis of logistics and compatibility of matériel with American ma- 
tériel.’’ 

Most of the Institute’s discussions were of greater interest to general 
students of international organization and relations than to the legal 
specialist. However, there is a judicious summary of ‘‘ Law in the United 
Nations’’ (pp. 138-148) by F. A. Vallat, Counselor of the United Kingdom 
Delegation. Unfortunately it is one of the contributions which, by at- 
tempting to mention everything, makes extended analysis of any point 
impossible. Such topics as the Covenants of Human Rights, the Conven- 
tion on the Political Rights of Women, the proposed International Criminal 
Court, the questions of defining aggression and giving effect to the Code of 
Offenses against the Peace and Security of Mankind, the work of the Inter- 
national Law Commission on statelessness, the régime of the high seas, and 
international arbitration, recent judgments of the International Court of 
Justice, the voting rules of the General Assembly and Security Council— 
all these pass in rapid review, leaving the moderately well-informed reader 
little wiser. Only upon cases involving the domestic jurisdiction limita- 
tion does Mr. Vallat allow himself a little scope, but his conclusion is only 
the obvious one that political rather than legal standards have governed. 
Elsewhere in the book are a number of incidental references to legal matters 
of some interest, notably an analysis of the Korean Armistice Agreements 
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(pp. 78-81), comments upon legal barriers to foreign investment (pp. 96- 
97), and a very good treatment of national loyalties and alleged subversive 
conduct of employees of the U.N. Secretariat (pp. 124-128, 131-136). 

The volume concludes with a characteristic tirade against Western im- 
perialism by V. K. Krishna Menon (a substitute speaker), which has no 
place among reasoned analyses of United Nations problems, but which does 
serve as an object lesson in South Asian political psychoses with which we 
must reckon in future. 

CHARLES H. McLAUGHLIN 


1954 Annual Review of United Nations Affairs. Edited by Clyde Eagle- 
ton, Waldo Chamberlin, and Richard N. Swift. New York: New York 
University Press, 1955. pp. xi, 253. Index. $4.50. 


As the flood of literature by and about the United Nations inundates 
the academic vineyard each year, interested scholars search somewhat des- 
perately for better means of keeping abreast of their embarrassment of 
riches. A very helpful aid for this purpose is the series of Annual Reviews 
put out by the indefatigable New York University team of observers of the 
United Nations. 

There is something both old and new about the 1954 volume. What is 
old is the tradition of these annual studies that began to appear in 1950 
and have come to be widely read and respected. What is new is that this 
year, for the first time, the Review is composed of articles by members 
of the Faculty of New York University rather than addresses and dis- 
cussions arranged in connection with a summer Institute for Annual Re- 
view of United Nations Affairs. The articles are designed to deal with six 
principal activities of the United Nations: peace and security, economic, 
social and humanitarian, trusteeship and non-self-governing territories, law 
and courts, and administration. The editors also plan to include in each 
volume an additional chapter that will explore some major question of 
current interest. This time that chapter focuses on the public relations 
of the United Nations. 

The chief advantage of the new approach, at least in the opinion of this 
reviewer, is that the articles can be far more candid than any signed by an 
individual who is tethered to an official position. It can be said, of course, 
that the independent scholar, being less intimately involved, is also less 
well informed and may also be less responsible in his judgments. But the 
New York University group have trod the corridors of the glass house on 
the East River with sufficient frequency to enable them to combine many 
of the assets—and perhaps some of the liabilities—of both the official and 
the scholar. In any event, the present Review maintains an exceptionally 
high standard of coverage and analysis and is particularly informative in 
those areas that are frequently slighted by the journals: economic, social 
and humanitarian, administrative, and public relations. 

The few shortcomings one notices in the book seem to arise out of under- 
standable difficulties, at the outset of such a venture, in deciding on the 
level and the content pattern of the volume. If one can assume that such 
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a study should be of greater interest to the specialist than the layman, the 
authors might be well advised to take for granted greater background 
knowledge, or ingenuity in ferreting out that knowledge, on the part of the 
reader than they seem to at times, and give greater attention to the main 
job of identifying and assessing the major issues. Occasionally the fune- 
tion of analysis appears to be rather smothered by overly large doses of 
description, as in the case of the UNICEF discussion. 

As for the weight assigned to various subjects, it seems curious that a 
bare two pages are devoted to the excellent but brief discussion of the 
SUNFED proposal as compared with four and a half pages devoted to 
women’s rights and six to narcotics. It would also appear desirable to 
give more space to the specialized agencies, since they are very much a part 
of the United Nations galaxy, if not actual satellites of the main Organiza- 
tion. Finally, it is to be hoped that the next volume can appear somewhat 
earlier following the year it examines. 

Despite these minor blemishes, the work is a most praiseworthy and 
useful addition to the literature on the United Nations, and this writer, 
for one, hopes for a long line of equally distinguished Reviews. 

H. Fretp HaviLanp, JR. 


The Grotius Society. Transactions for the Year 1954: Problems of Public 
and Private International Law. Vol. 40. London: The Grotius So- 
ciety, Clevedon Printing Company, Ltd., 1955. pp. xxxii, 191. Index. 


To the student of international law it is always a rewarding experience 
to read the closely-printed transactions of the Grotius Society, now in its 
44th year. The volume for 1955 is no exception. Several learned articles 
on problems of private international law appear in the volume,’ but the 
present review will deal only with contributions in the field of public 
international law. 

Believing that ‘‘it would be extremely useful that the various countries 
should have an opportunity of expressing their views both on the way in 
which the charter has so far been interpreted and has been working and 
also with regard to the best manner in which they consider that the Charter 
could be altered and improved,’’ Judge N. V. Borg reviews briefly some of 
the literature on this subject and makes several pertinent suggestions. 

Judge (then Professor) Lauterpacht argues that the law of diplomatic 
immunity is ripe for both codification and development; but, as he points 
out, certain obstacles and dangers exist. For while there is a remarkable 
uniformity of practice, and wide agreement on the general purposes of 
diplomatic immunity, many divergences of detail remain, notably with re- 
spect to the immunities of servants. Any effort to codify may serve to 
exacerbate existing disagreements and, if the effort fails, lead to further 


1 These papers are: (1) ‘‘ Prerogative Rights of Foreign States and the Conflict of 
Laws,’’ by Dr. F. A. Mann, Solicitor of the Supreme Court; (2) ‘‘ Conflicts of Jurisdic 
tion in Divoree and Nullity of Marriage,’’ by Commissioner Latey, M.B.E., Q.C.; and 
(3) ‘‘Proposed Changes in the Law of Domicile, with Reference to the Wynn-Parry 
Report,’’ by Professor B. A. Wortley, O.B.E., LL.D. 
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frustration and disappointment. One encouraging tendency stressed by 
the writer is the great degree of accord as to the fundamental raison d’étre 
of immunity, namely, the successful fulfilment of the diplomatic mission, 
rather than the private convenience of the persons happening to be en- 
trusted with the mission. 

The law of war is viewed in perspective, and with unusual insight, by 
N.C.W. Dunbar, LL.M. His main preoccupation is with the obsolescence 
of the pre-1914 law of war, a result which he ascribes to the advent of the 
concept of total war and the mammoth, unprecedented control of almost 
every aspect of economic existence in both democratic and totalitarian 
countries, at least in time of war. Another factor of huge import is the 
development of the new methods of wholesale destruction. What is now 
needed, in the author’s opinion, is a new law of war based on humanitarian 
principles recognized alike by all the great Powers. First must come 
‘‘some generally accepted criterion of standard of conduct,’’ and, in particu- 
lar, a ‘‘ Declaration of Human Rights applicable in time of war.’’ 

Professor Wade provides us with a meticulous dissection of the Minquiers- 
Ecréhous Case. Particularly notable, in his opinion, is the fact that the 
Court did not criticize the long gap between ancient title established and 
modern activity of a political character. Also, he notes the Court’s re- 
liance on the fact that no claim to sovereignty had been made by France 
until 1886 in the case of Ecréhous, and two years later in the case of the 
Minquiers. The author is likewise struck by the fact that in this case—a 
thing rare indeed—the decision was unanimous. 

Finally, in the paper which, in this reviewer’s opinion, is the most 
significant of all those in the 1955 volume, Professor L. C. Green considers 
the rights of the international civil servant, his employer and his state. 
Drawing on similar cases decided by special administrative tribunals of the 
League of Nations and the International Labor Organization, and paying 
special attention to the famous Leff Case,? decided by the ILO tribunal and 
concerned with an official of UNESCO, the author analyzes the Advisory 
Opinion of the International Court of Justice entitled Admission of a 
State to Membership in the United Nations. Professor Green disagrees 
strongly with the Court’s opinion that the Administrative Tribunal was 
established by the General Assembly as ‘‘an independent and truly judicial 
body pronouncing final judgments without appeal within the limited field 
of its funetions.’’ He contends that the General Assembly, having created 
the Tribunal as a subsidiary organ under Article 22 of the Charter, should 
be held to remain supreme; that the subsidiary organ could not properly 
bind its creator to take positive action, namely, vote the funds awarded in 
compensation of discharged employees. The paper closes with the formu- 
lation of admirable principles designed to cover the duties of the Organiza- 
tion, the international institution, and the Member State. 


JoHN B. Wuirron 


* UNESCO Appeals Board Case No. 17, 1954, Doe. CAP. 17. 
* [1948] I.C.J. Reports 57. 


714 THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 50 


Del Congreso de Panama a la Conferencia de Caracas, 1826-1954. By J. M. 
Yepes. Caracas: Cromotip, C. A., 1955. Vol. I, pp. 263; Vol. II, pp. 
322. Index. 


Del Congreso de Panamé a la Conferencia de Caracas, 1826-1954. By 
Francisco Cuevas Cancino. Caracas: Editorial ‘‘Ragon’’ C. A., 1955. 
Vol. I, pp. 300; Vol. II, pp. 312. Index. 


In anticipation of the Tenth Inter-American Conference, scheduled to 
meet at Caracas in 1954, the Government of Venezuela offered a prize for 
the best work on the subject: ‘‘From the Congress of Panama to the Con- 
ference of Caracas.’’ The two volumes by Senor Yepes were awarded 
first prize and the two volumes by Senor Cuevas Canecino second prize. 

Inasmuch as both contributions cover precisely the same field, it is to be 
expected that there will be many similarities in the treatment of it. Both 
authors survey the background of the Congress of Panama, going back as 
far as the councils of ancient Greece, the history of which appears to have 
inspired Bolivar to hope that ‘‘after a hundred centuries’’ posterity would 
give to the agreements reached at Panama an importance which would make 
the Isthmus of Corinth lose its historical primacy. Both discuss the im- 
mediate antecedents of the Congress, its actual accomplishments, the work 
of the successive Latin American conferences of the nineteenth century, 
the successive conferences of the Union of American Republics, the re- 
organization of the inter-American system at Bogota in 1948, and the 
Bolivarian tradition represented at the Conference of Caracas in 1954. 

Senor Yepes lays perhaps more stress upon the development of ‘‘ Ameri- 
can international law,’’ upon which he has already written extensively; 
whereas Sehor Cuevas Cancino is more concerned with the political devel- 
opments, the policy of the ‘‘Good Neighbor’’ and the successive steps to- 
ward collective security, which led ultimately to the attainment of Bolivar’s 
ideal. But each supplements the other; and the reviewer, spared the ne- 
cessity of distinguishing between the merits of their respective contribu- 
tions, would congratulate the Government of Venezuela upon the creation 
of the award which produced such valuable interpretations of inter- 


American history. 


C. G. FENWICK 


The Year Book of World Affairs, 1955. Published under the auspices of 
the London Institute of World Affairs. London: Stevens & Sons, Ltd., 
1955. pp. xiii, 392. £2 2s. 


This ninth volume of the London Institute’s series, edited by George W. 
Keeton and Georg Schwarzenberger, contains, in addition to 11 articles, re- 
views of nearly 300 books of significance in international relations. 
Schwarzenberger in noticing nearly 100 pieces of legal literature has shown 
an admirable perspicacity in evaluating them. Apparently the dozen or s0 
writers who give attention to publications of economic, educational, psycho- 
logical, geographical, institutional, and sociological aspects exhibit a similar 


aptitude. United States, Soviet, and British foreign policies form the sub- 


1956 | BOOKS RECEIVED 715 
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ject of three articles. Hans J. Morgenthau finds a ‘‘moral disintegration 


and professional paralysis’’ in Washington, paying respect to President 
Eisenhower and disrespect to Secretary of State Dulles. Sir Alvary 
Gascoigne, who was British Ambassador at Moscow in 1951-53, finds 
the Soviets bent on acquiring the world without war, and recommends 
‘‘unity, strength, firmness and consistency of purpose’’ as the antidote. 
Susan Strange generalizes that British policy is exercised in three circles, 
in each of which the close relation with the United States is important. 
There is the Atlantic circle, the Commonwealth circle, and the circle of 
Western European states, but there are exceptions originating in imperial 
commitments. Only one of the other articles is theoretical. Professor 
H. A. Smith decides that the cure for ‘‘Modern Weapons and Modern 
War’’ is spiritual, not physical. Other writers deal with the Mendés- 
France tenure of office, the recent conferences, the Indo-Pakistan water dis- 
pute, Southeast Asia, Soviet propaganda in the colonial world, Australian 
federalism, and political aspects of international drug control. 


Denys P. MYeErs 
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688), B. Starck. 

——, January-March, 1956 (Vol. 45, No. 1). La Clause de la Nation la plus 
Favorisée (pp. 1-20), Alice Piot; Systéme et Philosophie du Droit International Privé 
(pp. 21-41), Werner Goldschmidt. 

Revvurt EGYPTIENNE DE Droit INTERNATIONAL, 1955 (Vol. 11). The Anglo-Yemini 
Dispute (pp. 1-38), B. V. Boutros-Ghali; The Origin and Birth of the Arab League 
(pp. 39-58), Mohamed Abdul Aziz; De la Compétence des Consuls des Etats Etrangers 
(pp. 59-72), Hassan Boghadi; Les Mesures Conservatoires en Droit International (pp. 
73-114), André Cocatre-Zilgien; Unification of the Laws of the Arab Countries (pp. 
115-120), Gamal Moursi Badr; The Egyptian Israeli Dispute on the Freedom of Navi- 
gation in the Suez Canal (pp. 121-131), Omar Z. Ghobashy; Survey of Egyptian 
Opinion on International Organization and the United Nations (pp. 132-139); Agree 
ment on the Privileges and Immunities of the League of Arab States (pp. 146-150), 
Henry Reiff; La Navigation dans le Canal de Suez. L’Incident du ‘‘ Bat Galim’’ (pp. 
156-166); International Court of Justice Advisory Opinion on Voting Procedure (pp. 
182-189), J. Y. B.; Report of the International Law Commission on the Regime of the 
High Seas and of the Territorial Sea, with Notes on the Egyptian Position (pp. 190- 
207); La Convention Européenne des Droits de l’Homme (pp. 208-210), Hassan Kamel; 
Human Rights and the Council of Europe (pp. 211-213); Application of Oman to 
Become a Member of the Arab League (pp. 219-226); Buraimi Arbitration (pp. 227- 
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236); Note on the Law of Personal Status Applicable to British Subjects Domiciled in 
Egypt (pp. 237-243), R. D. W. Edwardes-Ker. 

REevvuE GENERALE DE Droit INTERNATIONAL PuBLIC, October-December, 1955 (Vol. 
59, No. 4). Le Réle de l’Europe aux Nations Unies jusqu’ad la Dixiéme Session de 
l’Assemblée Générale (pp. 513-536), Suzanne Bastid; Elément Moral de l’Infraction 
Internationale (pp. 537-569), Stefan Glaser; La Politique Concordataire des Ftats 
depuis la Fin de la Deuxiéme Guerre Mondiale (pp. 570-623), Jean Salomon; L’ Union 
de l’Europe Occidentale (pp. 624-657), Jacques Benoist. 

REVUE HELLENIQUE DE Droit INTERNATIONAL, January-March, 1955 (Vol. 8, No. 1). 
Quelques Observations sur le Droit Comparé en tant que Moyen d’Education Juridique 
(pp. 3-7), Dimitrios Evrigenis; Autonomy of International Uniform Law (pp. 8-14), 
Petros G. Vallindas; Anerkennung und Vollstreckung auslindischer Entscheidungen 
tiber die Sorge der Person der Kinder und die Unterhaltspflicht (pp. 45-50), Aemilios 
Bendermacher-Geroussis. 

RivisTa DI DirirTo INTERNAZIONALE, 1955 (Vol. 38, No. 4). Natura e Caratteri 
degli Accordi di Amministrazione Fiduciaria (pp. 457-513), Francesco Capotorti; 
Diritto Uniforme e Diritto Internazionale Privato (pp. 514-535), Antonio Malintoppi; 
L’Ordinamento Processuale nella Zona Britannico-Americana del Territorio Libero di 
Trieste (pp. 536-567), Agostino Curti Gialdino; L’Attuale Situazione Giuridica del 
Territorio di Trieste (pp. 568-583), Benedetto Conforti; Atti Stranieri di Nazionaliz- 
zazione e Competenza Giurisdizionale Italiana (pp. 589-596), Giovanni Pau; Vilipendio 
alla Bandiera Italiana in Territorio Triestino (pp. 599-601), Beneditto Conforti. 

SovETSKOE GOSUDARSTVO I Pravo, 1955 (No. 7). Postoyanno neitralnye gosudarstva 
i mezhdunarodnoe pravo (The permanently neutral states and international law) (pp. 
109-114), L. A. Modzhoryan; Chto skryvaetsya za teoriei ‘primata’ mezhdunarodnogo 
prava nad vnutrigosudarstvennym pravom (What is concealed in the theory of ‘primacy’ 
of international law over municipal law) (pp. 115-120), D. B. Levin. 

, 1955 (No. 8). Mezhdunarodno-pravovye printsipy mirnogo sosushchestvovaniya 
gosudarstvo (The international legal principle of peaceful co-existence of states) (pp. 
89-96), G. P. Zadorozhny; Shestaya i sedmaya sessii Komissii mezhdunarodnogo prava 
(The sixth and seventh sessions of the International Law Commission) (pp. 108-112), 
S. Serbov; O narusheniyakh svobodu moreplavaniya v raione kitaiskikh morei (Viola 
tion of freedom of the seas in the Chinese Seas) (pp. 112-116), V. I. Valentinov. 

, 1956 (No. 1). O nekotorykh voprosakh mezdunarodnogo dogovora v svyazi 
s Varshavskim dogovorom (Some questions about an international treaty in connection 
with the Warsaw Treaty) (pp. 98-104), G. I. Tunkin; Mezhdunarodnyi sud OON vt 
1955g (The International Court of Justice in 1955) (pp. 125-126), S. Borisov. 

, 1956 (No. 2). Propaganda vrazhdu mezdhu gosudarstvami protivorechit 
mezhdunarodnomu pravu (The propaganda of hostility between states is contrary to 
international law) (pp. 99-107), G. I. Morozov; Goa po pravu prinadlezhit Indii (Goa 
belongs to India according to law) (pp. 115-118), Y. G. Barsegov; Bespravnoe 
polozhenie indiitsev v Yuzhno-Afrikanskom Soyuze (The unprotected position of Indians 
in the Union of South Africa) (pp. 118-124), B. A. Aleksandrov. 

SuDETEN BULLETIN (Munich), April, 1956 (Vol. 4, No. 4). Peace and Prosperity 

(pp. 37-39), Philip Dunant; Federation—Only Hope for Czechoslovakia (p. 39), RB. 
Wierer; From Kaschau to Red Dictatorship (pp. 41-44), Heinrich Kuhn; Fact or 
Fiction of Czech Democracy (pp. 44-46), E. v. Hofmannsthal. 
, May, 1956 (Vol. 4, No. 5). New Weapons in the Cold War (pp. 49-50), Hugo 
Rasmus; West Germany’s Trade Relations (pp. 53-55), Walter Schwarzer; Foreign 
Trade—Its Role in Soviet Policy (pp. 55-57), Gottfried Hobus; Vatican and Polish 
Frontier (pp. 57-58), Hans Frdéhlich. 

TRADE MarRkK ReEpPorRTER, January, 1956 (Vol. 46, No. 1). The Industrial Property 
Convention and the ‘‘ Telle-Quelle’’ Clause (pp. 36-52), L. A. Ellwood. 

Unitep Nations Review, June, 1956 (Vol. 2, No. 12). An Appeal to World 
Conscience (pp. 16-17), Gabriela Mistral; Realism in ECE (pp. 22-25), Pierre A. 
Forthomme. 
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Voks BuLLeTIN, February, 1956 (No. 97). Society and Culture (pp. 3-7), G. 
Karpov; Exploring the Antarctica (pp. 8-11), A. S. Tarassov. 

——, March, 1956 (No. 98). The Twentieth Congress of the C.P.S.U. (pp. 3-5), 
A. Belyakov. 

WASHINGTON UNIVERSITY LAW QUARTERLY, April, 1956 (Vol. 1956, No. 2). The 
Law of Persons in Japanese-American Conflict of Laws (pp. 145-165), Harold G. 
Wren; Enforcement and Modification of Prospectively and Retroactively Modifiable 
Foreign Alimony Decrees (pp. 246-250). 

WoRDENDE WERELD (The Hague), January, 1956 (Vol. 8, No. 1). De nieuwe 
Spelling in het licht van de Internationale Samenwerking (The new Dutch spelling in 
the light of international co-operation) (p. 4), J. W. van der Zanden. 

——, February, 1956 (Vol. 8, No. 2). Nederland en de rechtsmacht van het Inter- 
nationale Gerechtshof (The Netherlands and the Jurisdiction of the International Court 
of Justice) (p. 4), J. W. van der Zanden. 

Woritp AFFAIRS, Spring, 1956 (Vol. 119, No. 1). The United Nations Grows— 
Numerically (pp. 3-5), Stanley K. Hornbeck; The Charter Under Review (pp. 6-8), 
Denys P. Myers; Progress Report on the Colombo Plan (pp. 9-10), The Marquess of 
Reading; The Soviet Formula for Central America (pp. 11-12), Joseph F. Thorning. 
, Summer, 1956 (Vol. 119, No. 2). The International Cooperation Administration 
(pp. 35-37), Joseph M. Stokes; A World Peace Congress: Christians in Aaction (pp. 
44-45), Joseph F. Thorning; American Foreign Policy in the Middle East (pp. 46- 
47), Donald R. Heath. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, March, 
1956 (Vol. 16, Nos. 3-4). Das Urteil des Internationalen Gerichtshofes im Fall 
Nottebohm (pp. 407-426), Alexander N. Makarov; Zur Nachpriifungsbefugnis des 
Gerichtshofs der Montanunion (pp. 427-450), Heinrich Matthies; The Legal Status 
of the Sea-Bed and Subsoil (pp. 451-499), D. H. N. Johnson; L’Ordre S. M. 
Jérosolymitain de Malte—Evolutions récentes autour d’une ancienne Organisation 
Internationale (pp. 500-522), A. C. Breycha-Vauthier; Die Wehrpflicht von Aus 
lindern (pp. 523-566), Giinther Jaenicke and Karl Doehring; Schiedsvereinbarungen 
in Vertragen der Bundesrepublik Deutschland (pp. 567-590), Wolfgang Heidelmeyer; 
Der dsterreichische Staatsvertrag vom 15. Mai 1955 (pp. 590-594), I. Seidl-Hohen- 
veldern; Die Rechtsprechung des Internationalen Gerichtshofs 1954-1955 (pp. 621- 
645), Frederick Honig; Das Gesetz zur Regelung von Fragen der Staatsangehdérigkeit 
vom 22, Februar 1955 (pp. 646-660), Strebel; Entstehung und Inhalt des Gesetzes 
vom 22, Februar 1955 (pp. 661-670), Voigt. 

ZEITSCHRIFT FUR LUFTRECHT, April, 1956 (Vol. 5, No. 2). Allgemeine Ubersicht 
iiber die Entwicklung der dgyptischen Luftfahrtgesetzgebung (pp. 114-117), Diaeddine 
Saleh. 
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OFFICIAL DOCUMENTS 


GENEVA CONVENTION RELATIVE TO THE PROTECTION 
OF CIVILIAN PERSONS IN TIME OF WAR‘ 


Signed at Geneva, August 12, 1949; in force October 21, 1950 


The undersigned Plenipotentiaries of the Governments represented at the 
Diplomatic Conference held at Geneva from April 21 to August 12, 1949, 
for the purpose of establishing a Convention for the Protection of Civilian 
Persons in Time of War, have agreed as follows: 


1T.1.A.8. No. 3365 (Dept. of State Publication No. 6142); also in Dept. of State 
Publication No. 3938 (Geneva Conventions). In force with respect to the United States 
Feb. 2, 1956. 

The convention has been ratified by the following governments: Austria, Belgium, 
Bulgaria (with reservations), Byelorussia (with reservations), Chile, Cuba, Czecho 
slovakia (with reservations), Denmark, Ecuador, Egypt, El Salvador, Finland, France, 
Guatemala, The Holy See, Hungary (with reservations), India, Israel (with reserva 
tion), Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Monaco, The Netherlands 
(with reservation), Nicaragua, Norway, Pakistan (with reservations), Peru, Philip 
pines, Poland (with reservations), Rumania (with reservations), Spain, Sweden, 
Switzerland, Syria, Turkey, Ukraine (with reservations), U.S.S.R. (with reservations), 
United States (with reservation), Venezuela, Yugoslavia (with reservations). See 
reservations below, pp. 777-783. 

Notifications of accession have been given by the following governments: German 
Federal Republic, Iraq, Japan, Jordan, Liberia, Panama, San Marino, Thailand, Union 
of South Africa, Vietnam. 

The U. S. Senate, in giving its advice and cousent to ratification of the convention, 
made the following statement: 

‘*Rejecting the reservations—other than to Article 68, paragraph 2—which States have 
made with respect to the Geneva convention relative to the protection of civilian persons 
in time of war, the United States accepts treaty relations with all parties to that con 
vention, except as to the changes proposed by such reservations.’’ 

The instrument of ratification deposited by the Government of Pakistan contained 
the following reservations: 

Art. 44: ‘‘Every protected person who is national de jure of an enemy State, 
against whom action is taken or sought to be taken under Article 41 by 
assignment of residence or internment, or in accordance with any law, on the 
ground of his being an enemy alien, shall be entitled to submit proofs to th 
Detaining Power, or as the case may be, to any appropriate Court or a‘ 
ministrative board which may review his case, that he does not enjoy the 
protection of any enemy State, and full weight shall be given to this circum 
stance, if it is established whether with or without further enquiry by the 
Detaining Power, in deciding appropriate action, by way of an initial order or, 
as the case may be, by amendment thereof.’’ 

. 68, par. 2: ‘*The Government of Pakistan associate themselves with the 
reservation made by the United Kingdom of Great Britain and Northern 
Ireland and reserve the right to impose the death penalty in accordance with 
the provision of Article 68, paragraph 2, without regard to whether the 
offences referred to therein are punishable by death under the law of the 
occupied territory at the time the occupation begins.’’ 
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PART I. GENERAL PROVISIONS 
ARTICLE 1 


The High Contracting Parties undertake to respect and to ensure respect 
for the present Convention in all circumstances. 


ARTICLE 2 


In addition to the provisions which shall be implemented in peacetime, 
the present Convention shall apply to all cases of declared war or of any 
other armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by one of 


them. 

The Convention shall also apply to all cases of partial or total occupa- 
tion of the territory of a High Contracting Party, even if the said occupa- 
tion meets with no armed resistance. 

Although one of the Powers in conflict may not be a party to the present 
Convention, the Powers who are parties thereto shall remain bound by it 
in their mutual relations. They shall furthermore be bound by the Con- 
vention in relation to the said Power, if the latter accepts and applies the 
provisions thereof. 

ARTICLE 3 


In the case of armed conflict not of an international character occurring 
in the territory of one of the High Contracting Parties, each Party to the 
conflict shall be bound to apply, as a minimum, the following provisions: 


(1) Persons taking no active part in the hostilities, including members 
of armed forces who have laid down their arms and those placed 
hors de combat by sickness, wounds, detention, or any other cause, 
shall in all cireumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at 
any time and in any place whatsoever with respect to the above- 
mentioned persons: 


(a) violence to life and person, in particular murder of all kinds, 
multilation, cruel treatment and torture; 

(b) taking of hostages; 

(ec) outrages upon personal dignity, in particular humiliating and 
degrading treatment ; 

(d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly con- 
stituted court, affording all the judicial guarantees which are 
recognized as indispensable by civilized peoples. 


(2) The wounded and sick shall be collected and cared for. 
An impartial humanitarian body, such as the International Committee of 
the Red Cross, may offer its services to the Parties to the conflict. 
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The Parties to the conflict should further endeavour to bring into force, 
by means of special agreements, all or part of the other provisions of the 
present Convention. 

The application of the preceding provisions shall not affect the legal 
status of the Parties to the conflict. 


ARTICLE 4 


Persons protected by the Convention are those who, at a given moment 
and in any manner whatsoever, find themselves, in case of a conflict or 
occupation, in the hands of a Party to the conflict or Occupying Power of 
which they are not nationals. 

Nationals of a State which is not bound by the Convention are not pro- 
tected by it. Nationals of a neutral State who find themselves in the ter- 
ritory of a belligerent State, and nationals of a co-belligerent State, shall 
not be regarded as protected persons while the State of which they are 
nationals has normal diplomatic representation in the State in whose hands 
they are. 

The provisions of Part II are, however, wider in application, as defined 
in Article 13. 

Persons protected by the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949, or by the Geneva Convention for the Amelioration of 
the Condition of Wounded, Sick and Shipwrecked Members of Armed 
Forces at Sea of August 12, 1949, or by the Geneva Convention relative 
to the Treatment of Prisoners of War of August 12, 1949,* shall not be con- 
sidered as protected persons within the meaning of the present Convention. 


ARTICLE 5 


Where, in the territory of a Party to the conflict, the latter is satisfied 
that an individual protected person is definitely suspected of or engaged in 
activities hostile to the security of the State, such individual person shall 
not be entitled to claim such rights and privileges under the present Con- 
vention as would, if exercised in the favour of such individual person, be 
prejudicial to the security of such State. 

Where in oceupied territory an individual protected person is detained 
as a spy or saboteur, or as a person under definite suspicion of activity hos- 
tile to the security of the Occupying Power, such person shall, in those 
eases where absolute military security so requires, be regarded as having 
forfeited rights of communication under the present Convention. 

In each case, such persons shall nevertheless be treated with humanity, 
and in case of trial, shall not be deprived of the rights of fair and regular 
trial prescribed by the present Convention. They shall also be granted 
the full rights and privileges of a protected person under the present Con- 


1T.LA.S. No. 3362. 2 T.I.A.S. No. 3363. 
8 T.I.A.S. No. 3364; reprinted in 47 A.J.I.L. Supp. 119 (1953). 
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vention at the earliest date consistent with the security of the State or 
Occupying Power, as the case may be. 


ARTICLE 6 


The present Convention shall apply from the outset of any conflict or 
occupation mentioned in Article 2. 

In the territory of Parties to the conflict, the application of the present 
Convention shall cease on the general close of military operations. 

In the case of occupied territory, the application of the present Conven- 
tion shall cease one year after the general close of military operations; 
however, the Occupying Power shall be bound, for the duration of the oc- 
cupation, to the extent that such Power exercises the functions of govern- 
ment in such territory, by the provisions of the following Articles of the 
present Convention : 1 to 12, 27, 29 to 34, 47, 49, 51, 52, 53, 59, 61 to 77, 143. 

Protected persons whose release, repatriation or re-establishment may 
take place after such dates shall meanwhile continue to benefit by the 
present Convention. 

ARTICLE 7 


In addition to the agreements expressly provided for in Articles 11, 14, 
15, 17, 36, 108, 109, 132, 133 and 149, the High Contracting Parties may 
conclude other special agreements for all matters concerning which they 
may deem it suitable to make separate provision. No special agreement 
shall adversely affect the situation of protected persons, as defined by the 
present Convention, nor restrict the rights which it confers upon them. 

Protected persons shall continue to have the benefit of such agreements 
as long as the Convention is applicable to them, except where express pro- 
visions to the contrary are contained in the aforesaid or in subsequent 
agreements, or where more favourable measures have been taken with re- 
gard to them by one or other of the Parties to the conflict. 


ARTICLE 8 


Protected persons may in no circumstances renounce in part or in en- 
tirety the rights secured to them by the present Convention, and by the 
special agreements referred to in the foregoing Article, if such there be. 


ARTICLE 9 


The present Convention shall be applied with the cooperation and under 
the serutiny of the Protecting Powers whose duty it is to safeguard the 
interests of the Parties to the conflict. For this purpose, the Protecting 
Powers may appoint, apart from their diplomatic or consular staff, dele- 
gates from amongst their own nationals or the nationals of other neutral 
Powers. The said delegates shall be subject to the approval of the Power 
with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible 
the task of the representatives or delegates of the Protecting Powers. 
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The representatives or delegates of the Protecting Powers shali not in 
any case exceed their mission under the present Convention. They shall, 
in particular, take account of the imperative necessities of security of the 
State wherein they carry out their duties. 


ARTICLE 10 


The provisions of the present Convention constitute no obstacle to the 
humanitarian activities which the International Committee of the Red 
Cross or any other impartial humanitarian organization may, subject to 
the consent of the Parties to the conflict concerned, undertake for the pro- 
tection of civilian persons and for their relief. 


ARTICLE 1] 


The High Contracting Parties may at any time agree to entrust to an 
organization which offers all guarantees of impartiality and efficacy the 
duties incumbent on the Protecting Powers by virtue of the present 
Convention. 

When persons protected by the present Convention do not benefit or 
cease to benefit, no matter for what reason, by the activities of a Protecting 
Power or of an organization provided for in the first paragraph above, the 
Detaining Power shall request a neutral State, or such an organization, to 
undertake the functions performed under the present Convention by a 
Protecting Power designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall 
request or shall accept, subject to the provisions of this Article, the offer 
of the services of a humanitarian organization, such as the International 
Committee of the Red Cross, to assume the humanitarian functions per- 
formed by Protecting Powers under the present Convention. 

Any neutral Power, or any organization invited by the Power concerned 
or offering itself for these purposes, shall be required to act with a sense 
of responsibility towards the Party to the conflict on which persons pro- 
tected by the present Convention depend, and shall be required to furnish 
sufficient assurances that it is in a position to undertake the appropriate 
functions and to discharge them impartially. 

No derogation from the preceding provisions shall be made by special 
agreements between Powers one of which is restricted, even temporarily, in 
its freedom to negotiate with the other Power or its allies by reason of 
military events, more particularly where the whole, or a substantial part, 
of the territory of the said Power is occupied. 

Whenever in the present Convention mention is made of a Protecting 
Power, such mention applies to substitute organizations in the sense of the 
present Article. 

The provisions of this Article shall extend and be adapted to cases of 
nationals of a neutral State who are in occupied territory or who find them- 
selves in the territory of a belligerent State in which the State of which 
they are nationals has not normal diplomatic representation. 
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ARTICLE 12 


In cases where they deem it advisable in the interest of protected persons, 
particularly in cases of disagreement between the Parties to the conflict 
as to the application or interpretation of the provisions of the present 
Convention, the Protecting Powers shall lend their good offices with a view 
to settling the disagreement. 

For this purpose, each of the Protecting Powers may, either at the invita- 
tion of one Party or on its own initiative, propose to the Parties to the 
conflict a meeting of their representatives, and in particular of the au- 
thorities responsible for protected persons, possibly on neutral territory 
suitably chosen. The Parties to the conflict shall be bound to give effect 
to the proposals made to them for this purpose. The Protecting Powers 
may, if necessary, propose for approval by the Parties to the conflict, a 
person belonging to a neutral Power or delegated by the International 
Committee of the Red Cross, who shall be invited to take part in such a 
meeting. 


PART II. GENERAL PROTECTION OF POPULATIONS AGAINST 
CERTAIN CONSEQUENCES OF WAR 


ARTICLE 13 


The provisions of Part II cover the whole of the populations of the 
countries in conflict, without any adverse distinction based, in particular, 
on race, nationality, religion or political opinion, and are intended to allevi- 
ate the sufferings caused by war. 


ARTICLE 14 


In time of peace, the High Contracting Parties and, after the outbreak 
of hostilities, the Parties thereto, may establish in their own territory and, 
if the need arises, in occupied areas, hospital and safety zones and localities 
so organized as to protect from the effects of war, wounded, sick and aged 
persons, children under fifteen, expectant mothers and mothers of children 
under seven. 

Upon the outbreak and during the course of hostilities, the Parties con- 
cerned may conclude agreements on mutual recognition of the zones and 
localities they have created. They may for this purpose implement the 
provisions of the Draft Agreement annexed to the present Convention,’ 
with such amendments as they may consider necessary. 

The Protecting Powers and the International Committee of the Red 
Cross are invited to lend their good offices in order to facilitate the institu- 
tion and recognition of these hospital and safety zones and localities. 


ARTICLE 15 


Any Party to the conflict may, either direct or through a neutral State or 
some humanitarian organization, propose to the adverse Party to establish, 


1 Annex I below. 
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in the regions where fighting is taking place, neutralized zones intended to 
shelter from the effects of war the following persons, without distinction : 


(a) wounded and sick combatants or non-combatants ; 
(6) civilian persons who take no part in hostilities, and who, while they 
reside in the zones, perform no work of a military character. 


When the Parties concerned have agreed upon the geographical position, 
administration, food supply and supervision of the proposed neutralized 
zone, a written agreement shall be concluded and signed by the representa- 
tives of the Parties to the conflict. The agreement shall fix the beginning 
and the duration of the neutralization of the zone. 


ARTICLE 16 


The wounded and sick, as well as the infirm, and expectant mothers, 
shall be the object of particular protection and respect. 

As far as military considerations allow, each Party to the conflict shall 
facilitate the steps taken to search for the killed and wounded, to assist 
the shipwrecked and other persons exposed to grave danger, and to protect 
them against pillage and ill-treatment. 


ARTICLE 17 


The Parties to the conflict shall endeavour to conclude local agreements 
for the removal from besieged or encircled areas, of wounded, sick, infirm. 


and aged persons, children and maternity cases, and for the passage o! 
ministers of all religions, medical personnel and medical equipment on their 
way to such areas. 


ARTICLE 18 


Civilian hospitals organized to give care to the wounded and sick, the 
infirm and maternity cases, may in no circumstances be the object of at- 
tack, but shall at all times be respected and protected by the Parties to the 
conflict. 

States which are Parties to a conflict shall provide all civilian hospitals 
with certificates showing that they are civilian hospitals and that the 
buildings which they occupy are not used for any purpose which would 
deprive these hospitals of protection in accordance with Article 19. 

Civilian hospitals shall be marked by means of the emblem provided for 
in Article 38 of the Geneva Convention for the Amelioration of the (on- 
dition of the Wounded and Sick in Armed Forces in the Field of August 
12, 1949, but only if so authorized by the State. 

The Parties to the conflict shall, in so far as military considerations per- 
mit, take the necessary steps to make the distinctive emblems indicating 
civilian hospitals clearly visible to the enemy land, air and naval forces in 
order to obviate the possibility of any hostile action. 

In view of the dangers to which hospitals may be exposed by being close 
to military objectives, it is recommended that such hospitals be situated 
as far as possible from such objectives. 
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ARTICLE 19 


The protection to which civilian hospitals are entitled shall not cease 
unless they are used to commit, outside their humanitarian duties, acts 
harmful to the enemy. Protection may, however, cease only after due 
warning has been given, naming, in all appropriate cases, a reasonable time 
limit, and after such warning has remained unheeded. 

The fact that sick or wounded members of the armed forces are nursed 
in these hospitals, or the presence of small arms and ammunition taken 
from such combatants and not yet handed to the proper service, shall not be 
considered to be acts harmful to the enemy. 


ARTICLE 20 


Persons regularly and solely engaged in the operation and administration 
of civilian hospitals, including the personnel engaged in the search for, 
removal and transporting of and caring for wounded and sick civilians, the 
infirm and maternity cases, shall be respected and protected. 

In oceupied territory and in zones of military operations, the above per- 
sonnel shall be recognizable by means of an identity card certifying their 
status, bearing the photograph of the holder and embossed with the stamp 
of the responsible authority, and also by means of a stamped, water- 
resistant armlet which they shall wear on the left arm while carrying out 
their duties. This armlet shall be issued by the State and shall bear the 
emblem provided for in Article 38 of the Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces 
in the Field of August 12, 1949. 

Other personnel who are engaged in the operation and administration of 
civilian hospitals shall be entitled to respect and protection and to wear the 
armlet, as provided in and under the conditions prescribed in this Article, 
while they are employed on such duties. The identity card shall state the 
duties on which they are employed. 

The management of each hospital shall at all times hold at the disposal 
of the competent national or occupying authorities an up-to-date list of 
such personnel. 

ARTICLE 21 


Convoys of vehicles or hospital trains on land or specially provided ves- 
sels on sea, conveying wounded and sick civilians, the infirm and maternity 
cases, shall be respected and protected in the same manner as the hospitals 
provided for in Article 18, and shall be marked, with the consent of the 
State, by the display of the distinctive emblem provided for in Article 38 of 
the Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of August 12, 1949. 


ARTICLE 22 


Aireraft exclusively employed for the removal of wounded and sick 
civilians, the infirm and maternity cases, or for the transport of medical 
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personnel and equipment, shall not be attacked, but shall be respected 
while flying at heights, times and on routes specifically agreed upon be- 
tween all the Parties to the conflict concerned. 

They may be marked with the distinctive emblem provided for in Article 
38 of the Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of August 12, 1949. 

Unless agreed otherwise, flights over enemy or enemy-occupied territory 
are prohibited. 

Such aircraft shall obey every summons to land. In the event of a land- 
ing thus imposed, the aircraft with its occupants may continue its flight 
after examination, if any. 


ARTICLE 23 


Each High Contracting Party shall allow the free passage of all con- 
signments of medical and hospital stores and objects necessary for religious 
worship intended only for civilians of another High Contracting Party, 
even if the latter is its adversary. It shall likewise permit the free passage 
of all consignments of essential foodstuffs, clothing and tonics intended for 
children under fifteen, expectant mothers and maternity cases. 

The obligation of a High Contracting Party to allow the free passage of 
the consignments indicated in the preceding paragraph is subject to the 
condition that this Party is satisfied that there are no serious reasons for 
fearing : 


(a) that the consignments may be diverted from their destination, 


(b) that the control may not be effective, or 

(c) that a definite advantage may accrue to the military efforts or 
economy of the enemy through the substitution of the above-men- 
tioned consignments for goods which would otherwise be provided 
or produced by the enemy or through the release of such material, 
services or facilities as would otherwise be required for the produc- 
tion of such goods. 


The Power which allows the passage of the consignments indicated in the 
first paragraph of this Article may make such permission conditional on the 
distribution to the persons benefited thereby being made under the local 
supervision of the Protecting Powers. 

Such consignments shall be forwarded as rapidly as possible, and the 
Power which permits their free passage shall have the right to prescribe 
the technical arrangements under which such passage is allowed. 


ARTICLE 24 


The Parties to the conflict shall take the necessary measures to ensure 
that children under fifteen, who are orphaned or are separated from their 
families as a result of the war, are not left to their own resources, and 
that their maintenance, the exercise of their religion and their education 
are facilitated in all circumstances. Their education shall, as far as 
possible, be entrusted to persons of a similar cultural tradition. 
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The Parties to the conflict shall facilitate the reception of such children 
in a neutral country for the duration of the conflict with the consent of the 
Protecting Power, if any, and under due safeguards for the observance 
of the principles stated in the first paragraph. 

They shall, furthermore, endeavour to arrange for all children under 
twelve to be identified by the wearing of identity discs, or by some other 
means. 


ARTICLE 25 


All persons in the territory of a Party to the conflict, or in a territory 
oceupied by it, shall be enabled to give news of a strictly personal nature 
to members of their families, wherever they may be, and to receive news 
from them. This correspondence shall be forwarded speedily and with- 
out undue delay. 

If, as a result of circumstances, it becomes difficult or impossible to 
exchange family correspondence by the ordinary post, the Parties to the 
conflict concerned shall apply to a neutral intermediary, such as the 
Central Agency provided for in Article 140, and shall decide in consulta- 
tion with it how to ensure the fulfilment of their obligations under the best 
possible conditions, in particular with the cooperation of the National 
Red Cross (Red Crescent, Red Lion and Sun) Societies. 

If the Parties to the conflict deem it necessary to restrict family cor- 
respondence, such restrictions shall be confined to the compulsory use of 
standard forms containing twenty-five freely chosen words, and to the limi- 
tation of the number of these forms despatched to one each month. 


ARTICLE 26 


Each Party to the conflict shall facilitate enquiries made by members 
of families dispersed owing to the war, with the object of renewing contact 
with one another and of meeting, if possible. It shall encourage, in par 
ticular, the work of organizations engaged on this task provided they are 
acceptable to it and conform to its security regulations. 


PART III. STATUS AND TREATMENT OF 
PROTECTED PERSONS 


SECTION I 


PROVISIONS COMMON TO THE TERRITORIES OF THE PARTIES TO THE 
CONFLICT AND TO OCCUPIED TERRITORIES 


ARTICLE 27 


Protected persons are entitled, in all circumstances, to respect for their 
persons, their honour, their family rights, their religious convictions and 
practices, and their manners and customs. They shall at all times be 
humanely treated, and shall be protected especially against all acts of 
Violence or threats thereof and against insults and public curiosity. 

Women shall be especially protected against any attack on their honour, 
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in particular against rape, enforced prostitution, or any form of indecent 
assault. 

Without prejudice to the provisions relating to their state of health, 
age and sex, all protected persons shall be treated with the same considera- 
tion by the Party to the conflict in whose power they are, without any 
adverse distinction based, in particular, on race, religion or political 
opinion. 

However, the Parties to the conflict may take such measures of control 
and security in regard to protected persons as may be necessary as a result 
of the war. 

ARTICLE 28 


The presence of a protected person may not be used to render certain 
points or areas immune from military operations. 


ARTICLE 29 


The Party to the conflict in whose hands protected persons may be, is 
responsible for the treatment accorded to them by its agents, irrespective 
of any individual responsibility which may be incurred. 


ARTICLE 30 


Protected persons shall have every facility for making application to the 
Protecting Powers, the International Committee of the Red Cross, the 
National Red Cross (Red Crescent, Red Lion and Sun) Society of the 
country where they may be, as well as to any organization that might assist 
them. 

These several organizations shall be granted all facilities for that purpose 
by the authorities, within the bounds set by military or security con- 
siderations. 

Apart from the visits of the delegates of the Protecting Powers and of 
the International Committee of the Red Cross, provided for by Article 143, 
the Detaining or Occupying Powers shall facilitate as much as possible 
visits to protected persons by the representatives of other organizations 
whose object is to give spiritual aid or material relief to such persons. 


ARTICLE 31 


No physical or moral coercion shall be exercised against protected per- 
sons, in particular to obtain information from them or from third parties. 


ARTICLE 32 


The High Contracting Parties specifically agree that each of them is 
prohibited from taking any measure of such a character as to cause the 
physical suffering or extermination of protected persons in their hands. 
This prohibition applies not only to murder, torture, corporal punishment, 
mutilation and medical or scientific experiments not necessitated by the 
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medical treatment of a protected person, but also to any other measures of 
brutality whether applied by civilian or military agents. 


ARTICLE 33 


No protected person may be punished for an offence he or she has not 
personally committed. Collective penalties and likewise all measures of 
intimidation or of terrorism are prohibited. 

Pillage is prohibited. 

Reprisals against protected persons and their property are prohibited. 


ARTICLE 34 


The taking of hostages is prohibited. 


SECTION II 
ALIENS IN THE TERRITORY OF A PARTY TO THE CONFLICT 


ARTICLE 35 


All protected persons who may desire to leave the territory at the outset 
of, or during a conflict, shall be entitled to do so, unless their departure is 
contrary to the national interests of the State. The applications of such 
persons to leave shall be decided in accordance with regularly established 
procedures and the decision shall be taken as rapidly as possible. Those 
persons permitted to leave may provide themselves with the necessary funds 
for their journey and take with them a reasonable amount of their effects 
and articles of personal use. 

If any such person is refused permission to leave the territory, he shall 
be entitled to have such refusal reconsidered as soon as possible by an 
appropriate court or administrative board designated by the Detaining 
Power for that purpose. 

Upon request, representatives of the Protecting Power shall, unless 
reasons of security prevent it, or the persons concerned object, be furnished 
with the reasons for refusal of any request for permission to leave the 
territory and be given, as expeditiously as possible, the names of all 
persons who have been denied permission to leave. 


ARTICLE 36 


Departures permitted under the foregoing Article shall be carried out in 
satisfactory conditions as regards safety, hygiene, sanitation and food. All 
costs in connection therewith, from the point of exit in the territory of the 
Detaining Power, shall be borne by the country of destination, or, in the 
case of accommodation in a neutral country, by the Power whose nationals 
are benefited. The practical details of such movements may, if necessary, 
be settled by special agreements between the Powers concerned. 

The foregoing shall not prejudice such special agreements as may be 
concluded between Parties to the conflict concerning the exchange and 
repatriation of their nationals in enemy hands, 


t 

f 

e 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 50 


ARTICLE 37 


Protected persons who are confined pending proceedings or serving a 
sentence involving loss of liberty, shall during their confinement be hu- 
manely treated. 

As soon as they are released, they may ask to leave the territory in con- 
formity with the foregoing Articles. 


ARTICLE 38 


With the exception of special measures authorized by the present Con- 
vention, in particular by Articles 27 and 41 thereof, the situation of pro- 
tected persons shall continue to be regulated, in principle, by the provisions 
concerning aliens in time of peace. In any ease, the following rights shall 
be granted to them: 


(1) They shall be enabled to receive the individual or collective relief 
that may be sent to them. 
They shall, if their state of health so requires, receive medical atten- 
tion and hospital treatment to the same extent as the nationals of the 
State concerned. 
They shall be allowed to practise their religion and to receive 
spiritual assistance from ministers of their faith. 
If they reside in an area particularly exposed to the dangers of war, 
they shall be authorised to move from that area to the same extent 
as the nationals of the State concerned. 
Children under fifteen years, pregnant women and mothers of chil- 
dren under seven years shall benefit by any preferential treatment 
to the same extent as the nationals of the State concerned. 


ARTICLE 39 


Protected persons who, as a result of the war, have lost their gainful 
employment, shall be granted the opportunity to find paid employment. 
That opportunity shall, subject to security considerations and to the pro- 
visions of Article 40, be equal to that enjoyed by the nationals of the 
Power in whose territory they are. 

Where a Party to the conflict applies to a protected person methods of 
eontrol which result in his being unable to support himself, and especially 
if such a person is prevented for reasons of security from finding paid em- 
ployment on reasonable conditions, the said Party shall ensure his support 
and that of his dependents. 

Protected persons may in any case receive allowances from their home 
country, the Protecting Power, or the relief societies referred to in Article 
30. 

ARTICLE 40 


Protected persons may be compelled to work only to the same extent as 
nationals of the Party to the conflict in whose territory they are. 

If protected persons are of enemy nationality, they may only be com- 
pelled to do work which is normally necessary to ensure the feeding, 
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sheltering, clothing, transport and health of human beings and which is 
not directly related to the conduct of military operations. 

In the cases mentioned in the two preceding paragraphs, protected per- 
sons compelled to work shall have the benefit of the same working con- 
ditions and of the same safeguards as national workers, in particular as 
regards wages, hours of labour, clothing and equipment, previous training 
and compensation for occupational accidents and diseases. 

If the above provisions are infringed, protected persons shall be allowed 
to exercise their right of complaint in accordance with Article 30. 


ARTICLE 41 


Should the Power in whose hands protected persons may be consider the 
measures of control mentioned in the present Convention to be inadequate, 
it may not have recourse to any other measure of control more severe than 
that of assigned residence or internment, in accordance with the provisions 
of Articles 42 and 43. 

In applying the provisions of Article 39, second paragraph, to the cases 
of persons required to leave their usual places of residence by virtue of a 
decision placing them in assigned residence elsewhere, the Detaining Power 
shall be guided as closely as possible by the standards of welfare set forth 
in Part III, Section IV of this Convention. 


ARTICLE 42 


The internment or placing in assigned residence of protected persons 
may be ordered only if the security of the Detaining Power makes it ab- 
solutely necessary. 

If any person, acting through the representatives of the Protecting 
Power, voluntarily demands internment, and if his situation renders this 
step necessary, he shall be interned by the Power in whose hands he 
may be. 

ARTICLE 43 


Any protected person who has been interned or placed in assigned 
residence shall be entitled to have such action reconsidered as soon as pos- 
sible by an appropriate court or administrative board designated by the 
Detaining Power for that purpose. If the internment or placing in as- 
signed residence is maintained, the court or administrative board shall 
periodically, and at least twice yearly, give consideration to his or her case 
with a view to the favourable amendment of the initial decision, if cireum- 
stances permit. 

Unless the protected persons concerned object, the Detaining Power 
shall, as rapidly as possible, give the Protecting Power the names of any 
protected persons who have been interned or subjected to assigned resi- 
dence, or who have been released from internment or assigned residence. 
The decisions of the courts or boards mentioned in the first paragraph of 
the present Article shall also, subject to the same conditions, be notified as 
rapidly as possible to the Protecting Power. 
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ARTICLE 44 


In applying the measures of control mentioned in the present Conven- 
tion, the Detaining Power shall not treat as enemy aliens exclusively on the 
basis of their nationality de jure of an enemy State, refugees who do not, in 
fact, enjoy the protection of any government. 


ARTICLE 45 


Protected persons shall not be transferred to a Power which is not a 
party to the Convention. 

This provision shall in no way constitute an obstacle to the repatriation 
of protected persons, or to their return to their country of residence after 
the cessation of hostilities. 

Protected persons may be transferred by the Detaining Power only to a 
Power which is a party to the present Convention and after the Detaining 
Power has satisfied itself of the willingness and ability of such transferee 
Power to apply the present Convention. If protected persons are trans- 
ferred under such circumstances, responsibility for the application of the 
present Convention rests on the Power accepting them, while they are in its 
eustody. Nevertheless, if that Power fails to carry out the provisions of 
the present Convention in any important respect, the Power by which the 
protected persons were transferred shall, upon being so notified by the 
Protecting Power, take effective measures to correct the situation or shall 
request the return of the protected persons. Such request must be com- 
plied with. 

In no circumstances shall a protected person be transferred to a country 
where he or she may have reason to fear persecution for his or her political 
opinions or religious beliefs. 

The provisions of this Article do not constitute an obstacle to the extradi- 
tion, in pursuance of extradition treaties concluded before the outbreak of 
hostilities, of protected persons accused of offences against ordinary crim- 
inal law. 

ARTICLE 46 


In so far as they have not been previously withdrawn, restrictive meas- 
ures taken regarding protected persons shall be cancelled as soon as pos- 
sible after the close of hostilities. 

Restrictive measures affecting their property shall be cancelled, in ac- 
cordance with the law of the Detaining Power, as soon as possible after 
the close of hostilities. 


SECTION III 
OCCUPIED TERRITORIES 


ARTICLE 47 


Protected persons who are in occupied territory shall not be deprived, in 
any ease or in any manner whatsoever, of the benefits of the present Con- 
vention by any change introduced, as the result of the occupation of 4 
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territory, into the institutions or government of the said territory, nor by 
any agreement concluded between the authorities of the occupied territories 
and the Occupying Power, nor by any annexation by the latter of the whole 
or part of the occupied territory. 


ARTICLE 48 


Protected persons who are not nationals of the Power whose territory is 
occupied, may avail themselves of the right to leave the territory subject to 
the provisions of Article 35, and decisions thereon shall be taken according 
to the procedure which the Occupying Power shall establish in accordance 
with the said Article. 

ARTICLE 49 


Individual or mass forcible transfers, as well as deportations of pro- 
tected persons from occupied territory to the territory of the Occupying 
Power or to that of any other country, occupied or not, are prohibited, 
regardless of their motive. 

Nevertheless, the Occupying Power may undertake total or partial evac- 
uation of a given area if the security of the population or imperative 
military reasons so demand. Such evacuations may not involve the dis- 
placement of protected persons outside the bounds of the occupied territory 
except when for material reasons it is impossible to avoid such displace- 
ment. Persons thus evacuated shall be transferred back to their homes as 
soon as hostilities in the area in question have ceased. 

The Occupying Power undertaking such transfers or evacuations shall 
ensure, to the greatest practicable extent, that proper accommodation is 
provided to receive the protected persons, that the removals are effected in 
satisfactory conditions of hygiene, health, safety and nutrition, and that 
members of the same family are not separated. 

The Protecting Power shall be informed of any transfers and evacua- 
tions as soon as they have taken place. 

The Oceupying Power shall not detain protected persons in an area par- 
ticularly exposed to the dangers of war unless the security of the popula- 
tion or imperative military reasons so demand. 

The Oceupying Power shall not deport or transfer parts of its own 
civilian population into the territory it occupies. 


ARTICLE 50 


The Oceupying Power shall, with the cooperation of the national and 
local authorities, facilitate the proper working of all institutions devoted 
to the care and education of children. 

The Occupying Power shall take all necessary steps to facilitate the 
identification of children and the registration of their parentage. It may 
not, in any case, change their personal status, nor enlist them in forma- 
tions or organizations subordinate to it. 

Should the local institutions be inadequate for the purpose, the Occupy- 
ing Power shall make arrangements for the maintenance and education, if 
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possible by persons of their own nationality, language and religion, of 
children who are orphaned or separated from their parents as a result 
of the war and who cannot be adequately cared for by a near relative or 
friend. 

A special section of the Bureau set up in accordance with Article 136 
shall be responsible for taking all necessary steps to identify children whose 
identity is in doubt. Particulars of their parents or other near relatives 
should always be recorded if available. 

The Occupying Power shall not hinder the application of any preferen- 
tial measures in regard to food, medical care and protection against the 
effects of war, which may have been adopted prior to the occupation in 
favour of children under fifteen years, expectant mothers, and mothers of 
children under seven years. 


ARTICLE 51 


The Occupying Power may not compel protected persons to serve in its 
armed or auxiliary forces. No pressure or propaganda which aims at 
securing voluntary enlistment is permitted. 

The Occupying Power may not compel protected persons to work unless 
they are over eighteen years of age, and then only on work which is neces- 
sary either for the needs of the army of occupation, or for the public utility 
services, or for the feeding, sheltering, clothing, transportation or health of 
the population of the occupied country. Protected persons may not be 
compelled to undertake any work which would involve them in the obli- 
gation of taking part in military operations. The Occupying Power may 
not compel protected persons to employ forcible means to ensure the se- 
curity of the installations where they are performing compulsory labour. 

The work shall be carried out only in the occupied territory where the 
persons whose services have been requisitioned are. Every such person 
shall, so far as possible, be kept in his usual place of employment. Workers 
shall be paid a fair wage and the work shall be proportionate to their 
physical and intellectual capacities. The legislation in force in the oc- 
cupied country concerning working conditions, and safeguards as regards, 
in particular, such matters as wages, hours of work, equipment, preliminary 
training and compensation for occupational accidents and diseases, shall 
be applicable to the protected persons assigned to the work referred to in 
this Article. 

In no ease shall requisition of labour lead to a mobilization of workers 
in an organization of a military or semi-military character. 


ARTICLE 52 


No contract, agreement or regulation shall impair the right of any 
worker, whether voluntary or not and wherever he may be, to apply to the 
representatives of the Protecting Power in order to request the said Power’s 
intervention. 

All measures aiming at creating unemployment or at restricting the op- 
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portunities offered to workers in an occupied territory, in order to induce 
them to work for the Occupying Power, are prohibited. 


ARTICLE 53 


Any destruction by the Occupying Power of real or personal property be- 
longing individually or collectively to private persons, or to the State, or 
to other public authorities, or to social or cooperative organizations, is 
prohibited, except where such destruction is rendered absolutely necessary 
by military operations. 

ARTICLE 54 


The Occupying Power may not alter the status of public officials or 
judges in the occupied territories, or in any way apply sanctions to or 
take any measures of coercion or discrimination against them, should they 
abstain from fulfilling their functions for reasons of conscience. 

This prohibition does not prejudice the application of the second para- 
graph of Article 51. It does not affect the right of the Occupying Power 
to remove public officials from their posts. 


ARTICLE 55 


To the fullest extent of the means available to it, the Occupying Power 
has the duty of ensuring the food and medical supplies of the population ; 
it should, in particular, bring in the necessary foodstuffs, medical stores and 
other articles if the resources of the occupied territory are inadequate. 

The Oceupying Power may not requisition foodstuffs, articles or medical 
supplies available in the occupied territory, except for use by the occupa- 
tion forces and administration personnel, and then only if the requirements 
of the civilian population have been taken into account. Subject to the 
provisions of other international Conventions, the Occupying Power shall 
make arrangements to ensure that fair value is paid for any requisitioned 
goods. 

The Protecting Power shall, at any time, be at liberty to verify the state 
of the food and medical supplies in occupied territories, except where tem- 
porary restrictions are made necessary by imperative military require- 
ments. 

ARTICLE 56 


To the fullest extent of the means available to it, the Occupying Power 
has the duty of ensuring and maintaining, with the cooperation of national 
and local authorities, the medical and hospital establishments and services, 
public health and hygiene in the occupied territory, with particular ref- 
erence to the adoption and application of the prophylactic and preventive 
measures necessary to combat the spread of contagious diseases and epi- 
demies. Medical personnel of all categories shall be allowed to carry out 
their duties. 

If new hospitals are set up in occupied territory and if the competent 
organs of the occupied State are not operating there, the occupying au- 
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thorities shall, if necessary, grant them the recognition provided for in 
Article 18. In similar circumstances, the occupying authorities shall also 
grant recognition to hospital personnel and transport vehicles under the 
provisions of Articles 20 and 21. 

In adopting measures of health and hygiene and in their implementation, 
the Occupying Power shall take into consideration the moral and ethical 
susceptibilities of the population of the occupied territory. 


ARTICLE 57 


The Occupying Power may requisition civilian hospitals only temporarily 
and only in eases of urgent necessity for the care of military wounded and 
sick, and then on condition that suitable arrangements are made in due 
time for the care and treatment of the patients and for the needs of the 
civilian population for hospital accommodation. 

The material and stores of civilian hospitals cannot be requisitioned so 
long as they are necessary for the needs of the civilian population. 


ARTICLE 58 


The Oceupying Power shall permit ministers of religion to give spiritual 
assistance to the members of their religious communities. 

The Occupying Power shall also accept consignments of books and 
articles required for religious needs and shall facilitate their distribution 
in occupied territory. 

ARTICLE 59 


If the whole or part of the population of an occupied territory is in- 
adequately supplied, the Occupying Power shall agree to relief schemes on 
behalf of the said population, and shall facilitate them by all the means at 
its disposal. 

Such schemes, which may be undertaken either by States or by impartial 
humanitarian organizations such as the International Committee of the Red 
Cross, shall consist, in particular, of the provision of consignments of 
foodstuffs, medical supplies and clothing. 

All Contracting Parties shall permit the free passage of these consign- 
ments and shall guarantee their protection. 

A Power granting free passage to consignments on their way to territory 
occupied by an adverse Party to the conflict shall, however, have the right 
to search the consignments, to regulate their passage according to pre- 
scribed times and routes, and to be reasonably satisfied through the Pro- 
tecting Power that these consignments are to be used for the relief of the 
needy population and are not to be used for the benefit of the Occupying 
Power. 

ARTICLE 60 


Relief consignments shall in no way relieve the Occupying Power of any 
of it responsibilities under Articles 55, 56 and 59. The Occupying Power 
shall in no way whatsoever divert relief consignments from the purpose for 
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which they are intended, except in cases of urgent necessity, in the interests 
of the population of the occupied territory and with the consent of the 
Protecting Power. 


ARTICLE 6] 


The distribution of the relief consignments referred to in the foregoing 
Articles shall be carried out with the cooperation and under the supervision 
of the Protecting Power. This duty may also be delegated, by agreement 
between the Occupying Power and the Protecting Power, to a neutral 
Power, to the International Committee of the Red Cross or to any other 
impartial humanitarian body. 

Such consignments shall be exempt in occupied territory from all 
charges, taxes or customs duties unless these are necessary in the interests 
of the economy of the territory. The Occupying Power shall facilitate the 
rapid distribution of these consignments. 

All Contracting Parties shall endeavour to permit the transit and trans- 
port, free of charge, of such relief consignments on their way to occupied 
territories. 


ARTICLE 62 


Subject to imperative reasons of security, protected persons in occupied 
territories shall be permitted to receive the individual relief consignments 
sent to them. 


ARTICLE 63 


Subject to temporary and exceptional measures imposed for urgent 
reasons of security by the Occupying Power: 


(a) recognized National Red Cross (Red Crescent, Red Lion and Sun) 
Societies shall be able to pursue their activities in accordance with 
Red Cross principles, as defined by the International Red Cross Con- 
ferences. Other relief societies shall be permitted to continue their 
humanitarian activities under similar conditions; 

(b) the Occupying Power may not require any changes in the personnel 
or structure of these societies, which would prejudice the aforesaid 
activities. 

The same principles shall apply to the activities and personnel of special 
organizations of a non-military character, which already exist or which may 
be established, for the purpose of ensuring the living conditions of the 
civilian population by the maintenance of the essential public utility serv- 
ices, by the distribution of relief and by the organization of rescues. 


ARTICLE 64 


The penal laws of the occupied territory shall remain in force, with the 
exception that they may be repealed or suspended by the Occupying Power 
in eases where they constitute a threat to its security or an obstacle to the 
application of the present Convention. Subject to the latter consideration 
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and to the necessity for ensuring the effective administration of justice, the 
tribunals of the occupied territory shall continue to function in respect 
of all offences covered by the said laws. 

The Occupying Power may, however, subject the population of the oe- 
cupied territory to provisions which are essential to enable the Occupying 
Power to fulfil its obligations under the present Convention, to maintain 
the orderly government of the territory, and to ensure the security of the 
Occupying Power, of the members and property of the occupying forces or 
administration, and likewise of the establishments and lines of communica- 
tion used by them. 

ARTICLE 65 


The penal provisions enacted by the Occupying Power shall not come 
into force before they have been published and brought to the knowledge of 
the inhabitants in their language. The effect of these penal provisions 
shall not be retroactive. 

ARTICLE 66 


In case of a breach of the penal provisions promulgated by it by virtue of 
the second paragraph of Article 64, the Occupying Power may hand over 
the accused to its properly constituted, non-political military courts, on 
condition that the said courts sit in the occupied country. Courts of appeal 
shall preferably sit in the occupied country. 


ARTICLE 67 


The courts shall apply only those provisions of law which were applicable 
prior to the offence, and which are in accordance with general principles of 
law, in particular the principle that the penalty shall be proportionate to 
the offence. They shall take into consideration the fact that the accused 
is not a national of the Occupying Power. 


ARTICLE 68 


Protected persons who commit an offence which is solely intended to 
harm the Occupying Power, but which does not constitute an attempt on 
the life or limb of members of the occupying forces or administration, nor 
a grave collective danger, nor seriously damage the property of the occupy- 
ing forces or administration or the installations used by them, shall be 
liable to internment or simple imprisonment, provided the duration of 
such internment or imprisonment is proportionate to the offence committed. 
Furthermore, internment or imprisonment shall, for such offences, be the 
only measure adopted for depriving protected persons of liberty. The 
courts provided for under Article 66 of the present Convention may at 
their discretion convert a sentence of imprisonment to one of internment 
for the same period. 

The penal provisions promulgated by the Occupying Power in accordance 
with Articles 64 and 65 may impose the death penalty on a protected person 
only in cases where the person is guilty of espionage, of serious acts of 
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sabotage against the military installations of the Occupying Power or of 
intentional offences which have caused the death of one or more persons, 
provided that such offences were punishable by death under the law of the 
occupied territory in force before the occupation began. 

The death penalty may not be pronounced against a protected person 
unless the attention of the court has been particularly called to the fact 
that since the accused is not a national of the Occupying Power, he is not 
bound to it by any duty of allegiance. 

In any case, the death penalty may not be pronounced against a pro- 
tected person who was under eighteen years of age at the time of the 
offence. 

ARTICLE 69 


In all cases, the duration of the period during which a protected person 
accused of an offence is under arrest awaiting trial or punishment shall be 
deducted from any period of imprisonment awarded. 


ARTICLE 70 


Protected persons shall not be arrested, prosecuted or convicted by the 
Occupying Power for acts committed or for opinions expressed before the 
occupation, or during a temporary interruption thereof, with the exception 
of breaches of the laws and customs of war. 

Nationals of the occupying Power who, before the outbreak of hostilities, 
have sought refuge in the territory of the occupied State, shall not be ar- 
rested, prosecuted, convicted or deported from the occupied territory, ex- 
cept for offences committed after the outbreak of hostilities, or for offences 
under common law committed before the outbreak of hostilities which, ac- 
cording to the law of the occupied State, would have justified extradition 
in time of peace. 


ARTICLE 71 


No sentence shall be pronounced by the competent courts of the Occupy- 
ing Power except after a regular trial. 

Accused persons who are prosecuted by the Occupying Power shall be 
promptly informed, in writing, in a language which they understand, of 
the particulars of the charges preferred against them, and shall be brought 
to trial as rapidly as possible. The Protecting Power shall be informed of 
all proceedings instituted by the Occupying Power against protected per- 
sons in respect of charges involving the death penalty or imprisonment for 
two years or more; it shall be enabled, at any time, to obtain information 
regarding the state of such proceedings. Furthermore, the Protecting 
Power shall be entitled, on request, to be furnished with all particulars of 
these and of any other proceedings instituted by the Occupying Power 
against protected persons. 

The notification to the Protecting Power, as provided for in the second 
paragraph above, shall be sent immediately, and shall in any case reach the 
Protecting Power three weeks before the date of the first hearing. Unless, 
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at the opening of the trial, evidence is submitted that the provisions of this 
Article are fully complied with, the trial shall not proceed. The notifica- 
tion shall inelude the following particulars: 


(a) deseription of the accused; 

(b) place of residence or detention ; 

(c) specification of the charge or charges (with mention of the penal 
provisions under which it is brought) ; 

(d) designation of the court which will hear the case ; 

(e) place and date of the first hearing. 


ARTICLE 72 


Accused persons shall have the right to present evidence necessary to 
their defence and may, in particular, call witnesses. They shall have the 
right to be assisted by a qualified advocate or counsel of their own choice, 
who shall be able to visit them freely and shall enjoy the necessary facilities 
for preparing the defence. 

Failing a choice by the accused, the Protecting Power may provide him 
with an advocate or counsel. When an accused person has to meet a seri- 
ous charge and the Protecting Power is not functioning, the Occupying 
Power, subject to the consent of the accused, shall provide an advocate or 
counsel. 

Accused persons shall, unless they freely waive such assistance, be aided 
by an interpreter, both during preliminary investigation and during the 
hearing in court. They shall have the right at any time to object to the 
interpreter and to ask for his replacement. 


ARTICLE 73 


A convicted person shall have the right of appeal provided for by the 
laws applied by the court. He shall be fully informed of his right to 
appeal or petition and of the time limit within which he may do so. 

The penal procedure provided in the present Section shall apply, as far 
as it is applicable, to appeals. Where the laws applied by the Court make 
no provision for appeals, the convicted person shall have the right to peti- 
tion against the finding and sentence to the competent authority of the 
Occupying Power. 

ARTICLE 74 


Representatives of the Protecting Power shall have the right to attend 
the trial of any protected person, unless the hearing has, as an exceptional 
measure, to be held in camera in the interests of the security of the Occu- 
pying Power, which shall then notify the Protecting Power. A _ notifica- 
tion in respect of the date and place of trial shall be sent to the Protecting 
Power. 

Any judgment involving a sentence of death, or imprisonment for two 
years or more, shall be communicated, with the relevant grounds, as rapidly 
as possible to the Protecting Power. The notification shall contain a ref- 
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erence to the notification made under Article 71, and, in the case of sen- 
tences of imprisonment, the name of the place where the sentence is to be 
served. A record of judgments other than those referred to above shall 
be kept by the court and shall be open to inspection by representatives of 
the Protecting Power. Any period allowed for appeal in the case of sen- 
tences involving the death penalty, or imprisonment of two years or more, 
shall not run until notification of judgment has been received by the Pro- 
tecting Power. 


ARTICLE 75 


In no ease shall persons condemned to death be deprived of the right of 
petition for pardon or reprieve. 

No death sentence shall be carried out before the expiration of a period 
of at least six months from the date of receipt by the Protecting Power of 
the notification of the final judgment confirming such death sentence, or 
of an order denying pardon or reprieve. 

The six months period of suspension of the death sentence herein pre- 
scribed may be reduced in individual cases in circumstances of grave emer- 
gency involving an organized threat to the security of the Occupying Power 
or its forees, provided always that the Protecting Power is notified of such 
reduction and is given reasonable time and opportunity to make represen- 
tations to the competent occupying authorities in respect of such death 
sentences, 


ARTICLE 76 


Protected persons accused of offences shall be detained in the occupied 
country, and if convicted they shall serve their sentences therein. They 
shall, if possible, be separated from other detainees and shall enjoy condi- 
tions of food and hygiene which will be sufficient to keep them in good 
health, and which will be at least equal to those obtaining in prisons in 
the oceupied country. 

They shall receive the medical attention required by their state of health. 

They shall also have the right to receive any spiritual assistance which 
they may require. 

Women shall be confined in separate quarters and shall be under the 
direct supervision of women. 

Proper regard shall be paid to the special treatment due to minors. 

Protected persons who are detained shall have the right to be visited by 
delegates of the Protecting Power and of the International Committee of 
the Red Cross, in accordance with the provisions of Article 143. 

Such persons shall have the right to receive at least one relief parcel 
monthly. 


ARTICLE 77 


Protected persons who have been accused of offences or convicted by the 
courts in oeeupied territory, shall be handed over at the close of occupa- 
tion, with the relevant records, to the authorities of the liberated territory. 


() 
S 
0 
e 
l- 
d 
e 
e 
0 
i- 
d 
al 
l- 
i- 
0 


748 THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 50 


ARTICLE 78 


If the Occupying Power considers it necessary, for imperative reasons of 
security, to take safety measures concerning protected persons, it may, at 
the most, subject them to assigned residence or to internment. 

Decisions regarding such assigned residence or internment shall be made 
according to a regular procedure to be prescribed by the Occupying Power 
in accordance with the provisions of the present Convention. This pro- 
cedure shall include the right of appeal for the parties concerned. Appeals 
shall be decided with the least possible delay. In the event of the decision 
being upheld, it shall be subject to periodical review, if possible every six 
months, by a competent body set up by the said Power. 

Protected persons made subject to assigned residence and thus required 
to leave their homes shall enjoy the full benefit of Article 39 of the present 
Convention. 


SECTION IV 
REGULATIONS FOR THE TREATMENT OF INTERNEES 


CHAPTER I. GENERAL PROVISIONS 


ARTIOLE 79 


The Parties to the conflict shall not intern protected persons, except in 
accordance with the provisions of Articles 41, 42, 43, 68 and 78. 


ARTICLE 80 


Internees shall retain their full civil capacity and shall exercise such 
attendant rights as may be compatible with their status. 


ARTICLE 81 


Parties to the conflict who intern protected persons shall be bound to 
provide free of charge for their maintenance, and to grant them also the 
medical attention required by their state of health. 

No deduction from the allowances, salaries or credits due to the internees 
shall be made for the repayment of these costs. 

The Detaining Power shall provide for the support of those dependent 
on the internees, if such dependents are without adequate means of sup- 
port or are unable to earn a living. 


ARTICLE 82 


The Detaining Power shall, as far as possible, accommodate the internees 
according to their nationality, language and customs. Internees who are 
nationals of the same country shall not be separated merely because they 
have different languages. 

Throughout the duration of their internment, members of the same fam- 
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ily, and in particular parents and children, shall be lodged together in the 
same place of internment, except when separation of a temporary nature 
is necessitated for reasons of employment or health or for the purposes of 
enforcement of the provisions of Chapter [X of the present Section. In- 
ternees may request that their children who are left at liberty without 
parental care shall be interned with them. 

Wherever possible, interned members of the same family shall be housed 
in the same premises and given separate accommodation from other in- 
ternees, together with facilities for leading a proper family life. 


CHAPTER II. PLACES OF INTERNMENT 


ARTICLE 83 


The Detaining Power shall not set up places of internment in areas par- 
ticularly exposed to the dangers of war. 

The Detaining Power shall give the enemy Powers, through the inter- 
mediary of the Protecting Powers, all useful information regarding the 
geographical location of places of internment. 

Whenever military considerations permit, internment camps shall be in- 
dicated by the letters IC, placed so as to be clearly visible in the daytime 
from the air. The Powers concerned may, however, agree upon any other 
system of marking. No place other than an internment camp shall be 
marked as such. 


ARTICLE 84 


Internees shall be accommodated and administered separately from pris- 
oners of war and from persons deprived of liberty for any other reason. 


ARTICLE 85 


The Detaining Power is bound to take all necessary and possible meas- 
ures to ensure that protected persons shall, from the outset of their intern- 
ment, be accommodated in buildings or quarters which afford every pos- 
sible safeguard as regards hygiene and health, and provide efficient pro- 
tection against the rigours of the climate and the effects of the war. In 
no ease shall permanent places of internment be situated in unhealthy 
areas, or in districts the climate of which is injurious to the internees. In 
all eases where the district, in which a protected person is temporarily in- 
terned, is in an unhealthy area or has a climate which is harmful to his 
health, he shall be removed to a more suitable place of internment as 
rapidly as circumstances permit. 

The premises shall be fully protected from dampness, adequately heated 
and lighted, in particular between dusk and lights out. The sleeping quar- 
ters shall be sufficiently spacious and well ventilated, and the internees shall 
have suitable bedding and sufficient blankets, account being taken of the 
climate, and the age, sex, and state of health of the internees. 

Internees shall have for their use, day and night, sanitary conveniences 
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which conform to the rules of hygiene and are constantly maintained in a 
state of cleaniness. They shall be provided with sufficient water and soap 
for their daily personal toilet and for washing their personal laundry; 
installations and facilities necessary for this purpose shall be granted to 
them. Showers or baths shall also be available. The necessary time shall 
be set aside for washing and for cleaning. 

Whenever it is necessary, as an exceptional and temporary measure, to 
accommodate women internees who are not members of a family unit in 
the same place of internment as men, the provision of separate sleeping 
quarters and sanitary conveniences for the use of such women internees 
shall be obligatory. 


ARTICLE 86 


The Detaining Power shall place at the disposal of interned persons, of 
whatever denomination, premises suitable for the holding of their religious 


services. 
ARTICLE 87 


Canteens shall be installed in every place of internment, except wher: 
other suitable facilities are available. Their purpose shall be to enable 
internees to make purchases, at prices not higher than local market prices, 
of foodstuffs and articles of everyday use, including soap and tobacco, such 
as would increase their personal well-being and comfort. 

Profits made by canteens shall be credited to a welfare fund to be set 
up for each place of internment, and administered for the benefit of the 
internees attached to such place of internment. The Internee Committee 
provided for in Article 102 shall have the right to check the management 
of the canteen and of the said fund. 

When a place of internment is closed down, the balance of the welfare 
fund shall be transferred to the welfare fund of a place of internment for 
internees of the same nationality, or, if such a place does not exist, to a 
central welfare fund which shall be administered for the benefit of all in- 
ternees remaining in the custody of the Detaining Power. In case of a 
general release, the said profits shall be kept by the Detaining Power, sub- 
ject to any agreement to the contrary between the Powers concerned. 


ARTICLE 88 


In all places of internment exposed to air raids and other hazards of 
war, shelters adequate in number and structure to ensure the necessary 
protection shall be installed. In case of alarms, the internees shall be free 
to enter such shelters as quickly as possible, excepting those who remain 
for the protection of their quarters against the aforesaid hazards. Any 
protective measures taken in favour of the population shall also apply to 
them. 

All due precautions must be taken in places of internment against the 
danger of fire. 
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CHAPTER III. FOOD AND CLOTHING 


ARTICLE 89 


Daily food rations for internees shall be sufficient in quantity, quality 
and variety to keep internees in a good state of health and prevent the de- 
velopment of nutritional deficiencies. Account shall also be taken of the 
customary diet of the internees. 

Internees shall also be given the means by which they can prepare for 
themselves any additional food in their possession. 

Sufficient drinking water shall be supplied to internees. The use of 
tobacco shall be permitted. 

Internees who work shall receive additional rations in proportion to the 
kind of labour which they perform. 

Expectant and nursing mothers, and children under fifteen years of age, 
shall be given additional food, in proportion to their physiological needs. 


ARTICLE 90 


When taken into custody, internees shall be given all facilities to pro- 
vide themselves with the necessary clothing, footwear and change of under- 
wear, and later on, to procure further supplies if required. Should any 
internees not have sufficient clothing, account being taken of the climate, 
and be unable to procure any, it shall be provided free of charge to them 
by the Detaining Power. 

The clothing supplied by the Detaining Power to internees and the out- 


ward markings placed on their own clothes shall not be ignominious nor 
expose them to ridicule. 

Workers shall receive suitable working outfits, including protective cloth- 
ing, whenever the nature of their work so requires. 


CHAPTER IV. HYGIENE AND MEDICAL ATTENTION 


ARTICLE 91 


Every place of internment shall have an adequate infirmary, under the 
direction of a qualified doctor, where internees may have the attention they 
require, as well as an appropriate diet. Isolation wards shall be set aside 
for cases of contagious or mental diseases. 

Maternity cases and internees suffering from serious diseases, or whose 
condition requires special treatment, a surgical operation or hospital care, 
must be admitted to any institution where adequate treatment can be 
given and shall receive care not inferior to that provided for the general 
population. 

Internees shall, for preference, have the attention of medical personnel 
of their own nationality. 

Internees may not be prevented from presenting themselves to the medi- 
eal authorities for examination. The medical authorities of the Detaining 
Power shall, upon request, issue to every internee who has undergone 
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treatment an official certificate showing the nature of his illness or injury, 
and the duration and nature of the treatment given. A duplicate of this 
certificate shall be forwarded to the Central Agency provided for in 
Article 140. 

Treatment, including the provision of any apparatus necessary for the 
maintenance of internees in good health, particularly dentures and other 
artificial appliances and spectacles, shall be free of charge to the internee. 


ARTICLE 92 


Medical inspections of internees shall be made at least once a month. 
Their purpose shall be, in particular, to supervise the general state of 
health, nutrition and cleanliness of internees, and to detect contagious dis- 
eases, especially tuberculosis, malaria, and venereal diseases. Such inspec- 
tions shall include, in particular, the checking of weight of each internee 
and, at least once a year, radioscopic examination. 


CHAPTER V. RELIGIOUS, INTELLECTUAL AND PHYSICAL ACTIVITIES 


ARTICLE 93 


Internees shall enjoy complete latitude in the exercise of their religious 
duties, including attendance at the services of their faith, on condition that 
they comply with the disciplinary routine prescribed by the detaining 
authorities. 

Ministers of religion who are interned shall be allowed to minister freely 
to the members of their community. For this purpose, the Detaining 
Power shall ensure their equitable allocation amongst the various places of 
internment in which there are internees speaking the same language and 
belonging to the same religion. Should such ministers be too few in num- 
ber, the Detaining Power shall provide them with the necessary facilities, 
including means of transport, for moving from one place to another, and 
they shall be authorized to visit any internees who are in hospital. Min- 
isters of religion shall be at liberty to correspond on matters concerning 
their ministry with the religious authorities in the country of detention 
and, as far as possible, with the international religious organizations of 
their faith. Such correspondence shall not be considered as forming a 
part of the quota mentioned in Article 107. It shall, however, be subject 
to the provisions of Article 112. 

When internees do not have at their disposal the assistance of ministers 
of their faith, or should these latter be too few in number, the local re- 
ligious authorities of the same faith may appoint, in agreement with the 
Detaining Power, a minister of the internees’ faith or, if such a course is 
feasible from a denominational point of view, a minister of similar religion 
or a qualified layman. The latter shall enjoy the facilities granted to the 
ministry he has assumed. Persons so appointed shall comply with all 
regulations laid down by the Detaining Power in the interests of discipline 
and security. 
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ARTICLE 94 


The Detaining Power shall encourage intellectual, educational and rec- 
reational pursuits, sports and games amongst internees, whilst leaving 
them free to take part in them or not. It shall take all practicable meas- 
ures to ensure the exercise thereof, in particular by providing suitable 
premises. 

All possible facilities shall be granted to internees to continue their 
studies or to take up new subjects. The education of children and young 
people shall be ensured; they shall be allowed to attend schools either 
within the place of internment or outside. 

Internees shall be given opportunities for physical exercise, sports and 
outdoor games. For this purpose, sufficient open spaces shall be set aside 
in all places of internment. Special playgrounds shall be reserved for 
children and young people. 


ARTICLE 95 


The Detaining Power shall not employ internees as workers, unless they 
so desire. Employment which, if undertaken under compulsion by a pro- 
tected person not in internment, would involve a breach of Articles 40 or 
51 of the present Convention, and employment on work which is of a de- 
grading or humiliating character are in any ease prohibited. 

After a working period of six weeks, internees shall be free to give up 
work at any moment, subject to eight days’ notice. 

These provisions constitute no obstacle to the right of the Detaining 
Power to employ interned doctors, dentists and other medical personnel in 
their professional capacity on behalf of their fellow internees, or to em- 
ploy internees for administrative and maintenance work in places of in- 
ternment and to detail such persons for work in the kitchens or for other 
domestie tasks, or to require such persons to undertake duties connected 
with the protection of internees against aerial bombardment or other war 
risks. No internee may, however, be required to perform tasks for which 
he is, in the opinion of a medical officer, physically unsuited. 

The Detaining Power shall take entire responsibility for all working 
conditions, for medical attention, for the payment of wages, and for en- 
suring that all employed internees receive compensation for occupational 
accidents and diseases. The standards prescribed for the said working 
conditions and for compensation shall be in accordance with the national 
laws and regulations, and with the existing practice; they shall in no case 
be inferior to those obtaining for work of the same nature in the same 
district. Wages for work done shall be determined on an equitable basis 
by special agreements between the internees, the Detaining Power, and, 
if the case arises, employers other than the Detaining Power, due regard 
being paid to the obligation of the Detaining Power to provide for free 
maintenance of internees and for the medical attention which their state 
of health may require. Internees permanently detailed for categories of 
work mentioned in the third paragraph of this Article, shall be paid fair 
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wages by the Detaining Power. The working conditions and the scale of 
compensation for occupational accidents and diseases to internees thus de- 
tailed, shall not be inferior to those applicable to work of the same nature 
in the same district. 

ARTICLE 96 


All labour detachments shall remain part of and dependent upon a place 
of internment. The competent authorities of the Detaining Power and the 
commandant of a place of internment shall be responsible for the ob- 
servance in a labour detachment of the provisions of the present Conven- 
tion. The commandant shall keep an up-to-date list of the labour detach- 
ments subordinate to him and shall communicate it to the delegates of the 
Protecting Power, of the International Committee of the Red Cross and of 
other humanitarian organizations who may visit the places of internment. 


CHAPTER VI. PERSONAL PROPERTY AND FINANCIAL RESOURCES 


ARTICLE 97 


Internees shall be permitted to retain articles of personal use. Monies, 
cheques, bonds, ete., and valuables in their possession may not be taken 
from them except in accordance with established procedure. Detailed re- 
ceipts shall be given therefor. 

The amounts shall be paid into the account of every internee as pro- 
vided for in Article 98. Such amounts may not be converted into any 


other currency unless legislation in foree in the territory in which the 
owner is interned so requires or the internee gives his consent. 
Articles which have above all a personal or sentimental value may not 


be taken away. 

A woman internee shall not be searched except by a woman. 

On release or repatriation, internees shall be given all articles, monies or 
other valuables taken from them during internment and shall receive in 
currency the balance of any credit to their accounts kept in accordance 
with Article 98, with the exception of any articles or amounts withheld by 
the Detaining Power by virtue of its legislation in force. If the property 
of an internee is so withheld, the owner shall receive a detailed receipt. 

Family or identity documents in the possession of internees may not be 
taken away without a receipt being given. At no time shall internees be 
left without identity documents. If they have none, they shall be issued 
with special documents drawn up by the detaining authorities, which will 
serve as their identity papers until the end of their internment. 

Internees may keep on their persons a certain amount of money, in cash 
or in the shape of purchase coupons, to enable them to make purchases. 


ARTICLE 98 


All internees shall receive regular allowances, sufficient to enable them 
to purchase goods and articles, such as tobacco, toilet requisites, ete. Such 
allowances may take the form of credits or purchase coupons, 
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Furthermore, internees may receive allowances from the Power to which 
they owe allegiance, the Protecting Powers, the organizations which may 
assist them, or their families, as well as the income on their property in 
accordance with the law of the Detaining Power. The amount of allow- 
ances granted by the Power to which they owe allegiance shall be the same 
for each category of internees (infirm, sick, pregnant women, etc.), but 
may not be allocated by that Power or distributed by the Detaining 
Power on the basis of discriminations between internees which are pro- 
hibited by Article 27 of the present Convention. 

The Detaining Power shall open a regular account for every internee, 
to which shall be credited the allowances named in the present Article, 
the wages earned and the remittances received, together with such sums 
taken from him as may be available under the legislation in force in the 
territory in which he is interned. Internees shall be granted all facilities 
consistent with the legislation in force in such territory to make remit- 
tances to their families and to other dependants. They may draw from 
their accounts the amounts necessary for their personal expenses, within 
the limits fixed by the Detaining Power. They shall at all times be af- 
forded reasonable facilities for consulting and obtaining copies of their 
accounts. A statement of accounts shall be furnished to the Protecting 
Power on request, and shall accompany the internee in case of transfer. 


CHAPTER VII. ADMINISTRATION AND DISCIPLINE 


ARTICLE 99 


Every place of internment shall be put under the authority of a re- 
sponsible officer, chosen from the regular military forces or the regular 
civil administration of the Detaining Power. The officer in charge of the 
place of internment must have in his possession a copy of the present Con- 
vention in the official language, or one of the official languages, of his 
country and shall be responsible for its application. The staff in control 
of internees shall be instructed in the provisions of the present Convention 
and of the administrative measures adopted to ensure its application. 

The text of the present Convention and the texts of special agreements 
concluded under the said Convention shall be posted inside the place of 
internment, in a language which the internees understand, or shall be in 
the possession of the Internee Committee. 

Regulations, orders, notices and publications of every kind shall be 
communicated to the internees and posted inside the places of internment, 
in a language which they understand. 

Every order and command addressed to internees individually, must 
likewise, be given in a language which they understand. 


ARTICLE 100 


The disciplinary regime in places of internment shall be consistent with 
humanitarian principles, and shall in no circumstances include regulations 
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imposing on internees any physical exertion dangerous to their health or 
involving physical or moral victimization. Identification by tattooing or 
imprinting signs or markings on the body, is prohibited. 

In particular, prolonged standing and roll-calls, punishment drill, mili- 
tary drill and manoeuvres, or the reduction of food rations, are prohibited. 


ARTICLE 101 


Internees shall have the right to present to the authorities in whose 
power they are, any petition with regard to the conditions of internment 
to which they are subjected. 

They shall also have the right to apply without restriction through the 
Internee Committee or, if they consider it necessary, direct to the repre- 
sentatives of the Protecting Power, in order to indicate to them any points 
on which they may have complaints to make with regard to the conditions 
of internment. 

Such petitions and complaints shall be transmitted forthwith and with- 
out alteration, and even if the latter are recognized to be unfounded, they 
may not occasion any punishment. 

Periodic reports on the situation in places of internment and as to the 
needs of the internees, may be sent by the Internee Committees to the rep- 
resentatives of the Protecting Powers. 


ARTICLE 102 


In every place of internment, the internees shall freely elect by secret 
ballot every six months, the members of a Committee empowered to rep- 
resent them before the Detaining and the Protecting Powers, the Inter- 
national Committee of the Red Cross and any other organization which 
may assist them. The members of the Committee shall be eligible for 
re-election. 

Internees so elected shall enter upon their duties after their election has 
been approved by the detaining authorities. The reasons for any refusals 
or dismissals shall be comunicated to the Protecting Powers concerned. 


ARTICLE 103 


The Internee Committees shall further the physical, spiritual and intel- 
lectual well-being of the internees. 

In case the internees decide, in particular, to organize a system of mu- 
tual assistance amongst themselves, this organization would be within the 
competence of the Committees in addition to the special duties entrusted 
to them under other provisions of the present Convention. 


ARTICLE 104 


Members of Internee Committees shall not be required to perform any 
other work, if the accomplishment of their duties is rendered more difficult 
thereby. 
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Members of Internee Committees may appoint from amongst the in- 
ternees such assistants as they may require. All material facilities shall 
be granted to them, particularly a certain freedom of movement necessary 
for the accomplishment of their duties (visits to labour detachments, re- 
ceipt of supplies, ete.). 

All facilities shall likewise be accorded to members of Internee Com- 
mittees for communication by post and telegraph with the detaining au- 
thorities, the Protecting Powers, the International Committee of the Red 
Cross and their delegates, and with the organizations which give assistance 
to internees. Committee members in labour detachments shall enjoy simi- 
lar facilities for communication with their Internee Committee in the prin- 
cipal place of internment. Such communications shall not be limited, nor 
considered as forming a part of the quota mentioned in Article 107. 

Members of Internee Committees who are transferred shall be allowed 
a reasonable time to acquaint their successors with current affairs. 


CHAPTER VII. RELATIONS WITH THE EXTERIOR 


ARTICLE 105 


Immediately upon interning protected persons, the Detaining Powers 
shall inform them, the Power to which they owe allegiance and their Pro- 
tecting Power of the measures taken for executing the provisions of the 
present Chapter. The Detaining Powers shall likewise inform the Parties 
concerned of any subsequent modifications of such measures. 


ARTICLE 106 


As soon as he is interned, or at the latest not more than one week after 
his arrival in a place of internment, and likewise in cases of sickness or 
transfer to another place of internment or to a hospital, every internee 
shall be enabled to send direct to his family, on the one hand, and to the 
Central Agency provided for by Article 140, on the other, an internment 
ecard similar, if possible, to the model annexed to the present Convention,* 
informing his relatives of his detention, address and state of health. The 
said cards shall be forwarded as rapidly as possible and may not be de- 
layed in any way. 

ARTICLE 107 


Internees shall be allowed to send and receive letters and cards. If the 
Detaining Power deems it necessary to limit the number of letters and 
cards sent by each internee, the said number shall not be less than two 
letters and four cards monthly; these shall be drawn up so as to conform 
as closely as possible to the models annexed to the present Convention.* 
If limitations must be placed on the correspondence addressed to internees, 
they may be ordered only by the Power to which such internees owe al- 


* Not printed here. 
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legiance, possibly at the request of the Detaining Power. Such letters 
and cards must be conveyed with reasonable despatch; they may not be 
delayed or retained for disciplinary reasons. 

Internees who have been a long time without news, or who find it im. 
possible to receive news from their relatives, or to give them news by the 
ordinary postal route, as well as those who are at a considerable distance 
from their homes, shall be allowed to send telegrams, the charges being 
paid by them in the currency at their disposal. They shall likewise bene- 
fit by this provision in cases which are recognized to be urgent. 

As a rule, internees’ mail shall be written in their own language. The 
Parties to the conflict may authorize correspondence in other languages. 


ARTICLE 108 


Internees shall be allowed to receive, by post or by any other means, 
individual parcels or collective shipments containing in particular food- 
stuffs, clothing, medical supplies, as well as books and objects of a devo- 
tional, educational or recreational character which may meet their needs 
Such shipments shall in no way free the Detaining Power from the obli- 
gations imposed upon it by virtue of the present Convention. 

Should military necessity require the quantity of such shipments to be 
limited, due notice thereof shall be given to the Protecting Power and to 
the International Committee of the Red Cross, or to any other organization 
giving assistance to the internees and responsible for the forwarding of 
such shipments. 

The conditions for the sending of individual parcels and collective ship- 
ments shall, if necessary, be the subject of special agreements between the 
Powers concerned, which may in no case delay the receipt by the internees 
of relief supplies. Parcels of clothing and foodstuffs may not include 
books. Medical relief supplies shall, as a rule, be sent in collective parcels 


ARTICLE 109 


In the absence of special agreements between Parties to the conflict re- 
garding the conditions for the receipt and distribution of collective reliet 
shipments the regulations concerning collective relief which are annexed 
to the present Convention’ shall be applied. 

The special agreements provided for above shall in no case restrict the 
right of Internee Committees to take possession of collective relief ship 
ments intended for internees, to undertake their distribution and to dis 
pose of them in the interests of the recipients. 

Nor shall such agreements restrict the right of representatives of the 
Protecting Powers, the International Committee of the Red Cross, or any 
other organization giving assistance to internees and responsible for the 
forwarding of collective shipments, to supervise their distribution to the 
recipients. 


1 Annex IT below. 
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ARTICLE 110 


All relief shipments for internees shall be exempt from import, customs 
and other dues. 

All matter sent by mail, including relief parcels sent by parcel post and 
remittances of money, addressed from other countries to internees or 
despatched by them through the post office, either direct or through the 
Information Bureaux provided for in Article 136 and the Central Infor- 
mation Agency provided for in Article 140, shall be exempt from all postal 
dues both in the countries of origin and destination and in intermediate 
countries. To this end, in particular, the exemption provided by the Uni- 
versal Postal Convention of 1947 and by the agreements of the Universal 
Postal Union in favour of civilians of enemy nationality detained in camps 
or civilian prisons, shall be extended to the other interned persons pro- 
tected by the present Convention. The countries not signatory to the 
above-mentioned agreements shall be bound to grant freedom from charges 
in the same circumstances. 

The cost of transporting relief shipments which are intended for in- 
ternees and which, by reason of their weight or any other cause, cannot be 
sent through the post office, shall be borne by the Detaining Power in all 
the territories under its control. Other Powers which are Parties to the 
present Convention shall bear the cost of transport in their respective 
territories. 

Costs connected with the transport of such shipments, which are not 
covered by the above paragraphs, shall be charged to the senders. 

The High Contracting Parties shall endeavour to reduce, so far as pos- 
sible, the charges for telegrams sent by internees, or addressed to them. 


ARTICLE 11] 


Should military operations prevent the Powers concerned from fulfilling 
their obligation to ensure the conveyance of the mail and relief shipments 
provided for in Articles 106, 107, 108 and 113, the Protecting Powers con- 
cerned, the International Committee of the Red Cross or any other organi- 
zation duly approved by the Parties to the conflict may undertake the 
conveyance of such shipments by suitable means (rail, motor vehicles, 
vessels or aircraft, ete.). For this purpose, the High Contracting Parties 
shall endeavour to supply them with such transport, and to allow its cir- 


culation, especially by granting the necessary safe-conducts. 


Such transport may also be used to convey: 


(a) correspondence, lists and reports exchanged between the Central In- 
formation Agency referred to in Article 140 and the National Bu- 
reaux referred to in Article 136; 

(b) correspondence and reports relating to internees which the Protect- 
ing Powers, the International Committee of the Red Cross or any 
other organization assisting the internees exchange either with their 
own delegates or with the Parties to the conflict. 
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These provisions in no way detract from the right of any Party to the 
conflict to arrange other means of transport if it should so prefer, nor pre- 
elude the granting of safe-conducts, under mutually agreed conditions, to 
such means of transport. 

The costs occasioned by the use of such means of transport shall be borne, 
in proportion to the importance of the shipments, by the Parties to the 
conflict whose nationals are benefited thereby. 


ARTICLE 112 


The censoring of correspondence addressed to internees or despatched 
by them shall be done as quickly as possible. 

The examination of consignments intended for internees shall not be 
carried out under conditions that will expose the goods contained in them 
to deterioration. It shall be done in the presence of the addressee, or of 
a fellow-internee duly delegated by him. The delivery to internees of in- 
dividual or collective consignments shall not be delayed under the pretext 
of difficulties of censorship. 

Any prohibition of correspondence ordered by the Parties to the con- 
flict either for military or political reasons, shall be only temporary and its 
duration shall be as short as possible. 


ARTICLE 113 


The Detaining Powers shall provide all reasonable facilities for the 
transmission, through the Protecting Power or the Central Agency pro- 
vided for in Article 140, or as otherwise required, of wills, powers of at- 
torney, letters of authority, or any other documents intended for internees 
or despatched by them. 

In all cases the Detaining Powers shall facilitate the execution and au- 
thentication in due legal form of such documents on behalf of internees, 
in particular by allowing them to consult a lawyer. 


ARTICLE 114 


The Detaining Power shall afford internees all facilities to enable them 
to manage their property, provided this is not incompatible with the con- 
ditions of internment and the law which is applicable. For this purpose, 
the said Power may give them permission to leave the place of internment 
in urgent cases and if circumstances allow. 


ARTICLE 115 


In all cases where an internee is a party to proceedings in any court, 
the Detaining Power shall, if he so requests, cause the court to be informed 
of his detention and shall, within legal limits, ensure that all necessary 
steps are taken to prevent him from being in any way prejudiced, by 
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reason of his internment, as regards the preparation and conduct of his 
ease or as regards the execution of any judgment of the court. 
ARTICLE 116 


Every internee shall be allowed to receive visitors, especially near rela- 
tives, at regular intervals and as frequently as possible. 

As far as is possible, internees shall be permitted to visit their homes in 
urgent cases, particularly in eases of death or serious illness of relatives. 


CHAPTER IX. PENAL AND DISCIPLINARY SANCTIONS 


ARTICLE 117 


Subject to the provisions of the present Chapter, the laws in force in the 
territory in which they are detained will continue to apply to internees 
who commit offences during internment. 

If general laws, regulations or orders declare acts committed by internees 
to be punishable, whereas the same acts are not punishable when committed 
by persons who are not internees, such acts shall entail disciplinary punish- 


ments only. 
No internee may be punished more than once for the same act, or on 
the same count. 
ARTICLE 118 


The courts or authorities shall in passing sentence take as far as possible 
into account the fact that the defendant is not a national of the Detaining 
Power. They shall be free to reduce the penalty prescribed for the offence 
with which the internee is charged and shall not be obliged, to this end, 
to apply the minimum sentence prescribed. 

Imprisonment in premises without daylight and, in general, all forms of 
cruelty without exception are forbidden. 

Internees who have served disciplinary or judicial sentences shall not be 
treated differently from other internees. 

The duration of preventive detention undergone by an internee shall be 
deducted from any disciplinary or judicial penalty involving confinement 
to which he may be sentenced. 

Internee Committees shall be informed of all judicial proceedings insti- 
tuted against internees whom they represent, and of their result. 


ARTICLE 119 


The disciplinary punishments applicable to internees shall be the 
following : 


(1) A fine which shall not exceed 50 per cent of the wages which the 
internee would otherwise receive under the provisions of Article 95 
during a period of not more than thirty days. 

(2) Discontinuance of privileges granted over and above the treatment 
provided for by the present Convention. 
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(3) Fatigue duties, not exceeding two hours daily, in connection with 
the maintenance of the place of internment. 
(4) Confinement. 


In no case shall disciplinary penalties be inhuman, brutal or dangerous 
for the health of internees. Account shall be taken of the internee’s age, 
sex and state of health. 

The duration of any single punishment shall in no case exceed a maxi- 
mum of thirty consecutive days, even if the internee is answerable for 
several breaches of discipline when his case is dealt with, whether such 
breaches are connected or not. 


ARTICLE 120 


Internees who are recaptured after having escaped or when attempting 
to escape, shall be liable only to disciplinary punishment in respect of this 
act, even if it is a repeated offence. 

Article 118, paragraph 3, notwithstanding, internees punished as a re- 
sult of escape or attempt to escape, may be subjected to special surveil- 
lance, on condition that such surveillance does not affect the state of their 
health, that it is exercised in a place of internment and that it does not 
entail the abolition of any of the safeguards granted by the present 
Convention. 

Internees who aid and abet an escape or attempt to escape, shall be liable 
on this count to disciplinary punishment only. 


ARTICLE 121 


Escape, or attempt to escape, even if it is a repeated offence, shall not 
be deemed an aggravating circumstance in cases where an internee is 
prosecuted for offences committed during his escape. 

The Parties to the conflict shall ensure that the competent authorities 
exercise leniency in deciding whether punishment inflicted for an offence 
shall be of a disciplinary or judicial nature, especially in respect of acts 
committed in connection with an escape, whether successful or not. 


ARTICLE 122 


Acts which constitute offences against discipline shall be investigated 
immediately. This rule shall be applied, in particular, in cases of escape 
or attempt to escape. Recaptured internees shall be handed over to the 
competent authorities as soon as possible. 

In ease of offences against discipline, confinement awaiting trial shall be 
reduced to an absolute minimum for all internees, and shall not exceed 
fourteen days. Its duration shall in any case be deducted from any sen- 
tence of confinement. 

The provisions of Articles 124 and 125 shall apply to internees who are 
in confinement awaiting trial for offences against discipline. 


1956 } OFFICIAL DOCUMENTS 


ARTICLE 123 


Without prejudice to the competence of courts and higher authorities, 
disciplinary punishment may be ordered only by the commandant of the 
place of internment, or by a responsible officer or official who replaces him, 
or to whom he has delegated his disciplinary powers. 

Before any disciplinary punishment is awarded, the accused internee 
shall be given precise information regarding the offences of which he is 
accused, and given an opportunity of explaining his conduct and of de- 
fending himself. He shall be permitted, in particular, to call witnesses 
and to have recourse, if necessary, to the services of a qualified interpreter. 
The decision shall be announced in the presence of the accused and of a 
member of the Internee Committee. 

The period elapsing between the time of award of a disciplinary punish- 
ment and its execution shall not exceed one month. 

When an internee is awarded a further disciplinary punishment, a pe- 
riod of at least three days shall elapse between the execution of any two of 
the punishments, if the duration of one of these is ten days or more. 

A record of disciplinary punishments shall be maintained by the com- 
mandant of the place of internment and shall be open to inspection by 
representatives of the Protecting Power. 


ARTICLE 124 


Internees shall not in any case be transferred to penitentiary establish- 
ments (prisons, penitentiaries, convict prisons, ete.) to undergo disciplinary 


punishment therein. 

The premises in which disciplinary punishments are undergone shall con- 
form to sanitary requirements; they shall in particular be provided with 
adequate bedding. Internees undergoing punishment shall be enabled to 
keep themselves in a state of cleanliness. 

Women internees undergoing disciplinary punishment shall be confined 
in separate quarters from male interneec and shall be under the immediate 
supervision of women. 

ARTICLE 125 


Internees awarded disciplinary punishment shall be allowed to exercise 
and to stay in the open air at least two hours daily. 

They shall be allowed, if they so request, to be present at the daily medi- 
cal inspections. They shall receive the attention which their state of health 
requires and, if necessary, shall be removed to the infirmary of the place 
of internment or to a hospital. 

They shall have permission to read and write, likewise to send and re- 
ceive letters. Parcels and remittances of money, may be withheld from 
them until the completion of their punishment; such consignments shall 
meanwhile be entrusted to the Internee Committee, who will hand over to 
the infirmary the perishable goods contained in the parcels. 

No internee given a disciplinary punishment may be deprived of the 
benefit of the provisions of Articles 107 and 143 of the present Convention. 
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ARTICLE 126 


The provisions of Articles 71 to 76 inclusive shall apply, by analogy, to 
proceedings against internees who are in the national territory of the De- 


taining Power. 
CHAPTER X. TRANSFERS OF INTERNEES 


ARTICLE 127 


The transfer of internees shall always be effected humanely. As a gen- 
eral rule, it shall be carried out by rail or other means of transport, and 
under conditions at least equal to those obtaining for the forces of the De- 
taining Power in their changes of station. If, as an exceptional measure, 
such removals have to be effected on foot, they may not take place unless 
the internees are in a fit state of health, and may not in any case expose 
them to excessive fatigue. 

The Detaining Power shall supply internees during transfer with drink- 
ing water and food sufficient in quantity, quality and variety to maintain 
them in good health, and also with the necessary clothing, adequate shelter 
and the necessary medical attention. The Detaining Power shall take all 
suitable precautions to ensure their safety during transfer, and shall es- 
tablish before their departure a complete list of all internees transferred. 

Sick, wounded or infirm internees and maternity cases shall not be trans- 
ferred if the journey would be seriously detrimental to them, unless their 
safety imperatively so demands. 

If the combat zone draws close to a place of internment, the internees 
in the said place shall not be transferred unless their removal can be ear- 
ried out in adequate conditions of safety, or unless they are exposed to 
greater risks by remaining on the spot than by being transferred. 

When making decisions regarding the transfer of internees, the Detain- 
ing Power shall take their interests into account and, in particular, shall 
not do anything to increase the difficulties of repatriating them or return- 
ing them to their own homes. 


ARTICLE 128 


In the event of transfer, internees shall be officially advised of their de- 
parture and of their new postal address. Such notification shall be given 
in time for them to pack their luggage and inform their next of kin. 

They shall be allowed to take with them their personal effects, and the 
correspondence and parcels which have arrived for them. The weight of 
such baggage may be limited if the conditions of transfer so require, but 
in no ease to less than twenty-five kilograms per internee. 

Mail and parcels addressed to their former place of internment shall be 
forwarded to them without delay. 

The commandant of the place of internment shall take, in agreement 
with the Internee Committee, any measures needed to ensure the transport 
of the internees’ community property and of the luggage the internees are 
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unable to take with them in consequence of restrictions imposed by virtue 
of the second paragraph. 


CHAPTER XI. DEATHS 


ARTICLE 129 


The wills of internees shall be received for safe-keeping by the respon- 
sible authorities ; and in the event of the death of an internee his will shall 
be transmitted without delay to a person whom he has previously 
designated. 

Deaths of internees shall be certified in every case by a doctor, and a 
death certificate shall be made out, showing the causes of death and the 
conditions under which it occurred. 

An official record of the death, duly registered, shall be drawn up in ac- 
cordance with the procedure relating thereto in force in the territory where 
the place of internment is situated, and a duly certified copy of such record 
shall be transmitted without delay to the Protecting Power as well as to 
the Central Agency referred to in Article 140. 


ARTICLE 130 


The detaining authorities shall ensure that internees who die while in- 
terned are honourably buried, if possible according to the rites of the re- 
ligion to which they belonged, and that their graves are respected, properly 
maintained, and marked in such a way that they can always be recognized. 

Deceased internees shall be buried in individual graves unless unavoid- 
able cireumstances require the use of collective graves. Bodies may be 
eremated only for imperative reasons of hygiene, on account of the religion 
of the deceased or in accordance with his expressed wish to this effect. In 
ease of cremation, the fact shall be stated and the reasons given in the 
death certificate of the deceased. The ashes shall be retained for safe- 
keeping by the detaining authorities and shall be transferred as soon as 
possible to the next of kin on their request. 

As soon as circumstances permit, and not later than the close of hostili- 
ties, the Detaining Power shall forward lists of graves of deceased internees 
to the Powers on whom the deceased internees depended, through the In- 
formation Bureaux provided for in Article 136. Such lists shall include 
all particulars necessary for the identification of the deceased internees, as 
well as the exact location of their graves. 


ARTICLE 131 


Every death or serious injury of an internee, caused or suspected to have 
been caused by a sentry, another internee or any other person, as well as 
any death the cause of which is unknown, shall be immediately followed 
by an official enquiry by the Detaining Power. 

A communication on this subject shall be sent immediately to the Pro- 
tecting Power. The evidence of any witnesses shall be taken, and a re- 
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port including such evidence shall be prepared and forwarded to the said 
Protecting Power. 

If the enquiry indicates the guilt of one or more persons, the Detaining 
Power shall take all necessary steps to ensure the prosecution of the person 
or persons responsible. 


CHAPTER XII. RELEASE, REPATRIATION AND ACCOMMODATION IN 
NEUTRAL COUNTRIES 


ARTICLE 132 


Each interned person shall be released by the Detaining Power as soon 
as the reasons which necessitated his internment no longer exist. 

The Parties to the conflict shall, moreover, endeavour during the course 
of hostilities, to conclude agreements for the release, the repatriation, the 
return to places of residence or the accommodation in a neutral country of 
certain classes of internees, in particular children, pregnant women and 
mothers with infants and young children, wounded and sick, and internees 
who have been detained for a long time. 


ARTICLE 133 


Internment shall cease as soon as possible after the close of hostilities. 

Internees in the territory of a Party to the conflict against whom penal 
proceedings are pending for offences not exclusively subject to disciplinary 
penalties, may be detained until the close of such proceedings and, if cir- 
cumstances require, until the completion of the penalty. The same shall 
apply to internees who have been previously sentenced to a punishment 
depriving them of liberty. 

By agreement between the Detaining Power and the Powers concerned, 
committees may be set up after the close of hostilities, or of the occupation 
of territories, to search for dispersed internees. 


ARTICLE 134 


The High Contracting Parties shall endeavour, upon the close of hostili- 
ties or occupation, to ensure the return of all internees to their last place 
of residence, or to facilitate their repatriation. 


ARTICLE 135 


The Detaining Power shall bear the expense of returning released in- 
ternees to the places where they were residing when interned, or, if it took 
them into custody while they were in transit or on the high seas, the cost 
of completing their journey or of their return to their point of departure. 

Where a Detaining Power refuses permission to reside in its territory to 
a released internee who previously had his permanent domicile therein, 
such Detaining Power shall pay the cost of the said internee’s repatria- 
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tion. If, however, the internee elects to return to his country on his own 
responsibility or in obedience to the Government of the Power to which he 
owes allegiance, the Detaining Power need not pay the expenses of his 
journey beyond the point of his departure from its territory. The De- 
taining Power need not pay the costs of repatriation of an internee who 
was interned at his own request. 

If internees are transferred in accordance with Article 45, the transfer- 
ring and receiving Powers shall agree on the portion of the above costs to 
be borne by each. 

The foregoing shall not prejudice such special agreements as may be 
concluded between Parties to the conflict concerning the exchange and re- 
patriation of their nationals in enemy hands. 


SECTION V 
INFORMATION BUREAUX AND CENTRAL AGENCY 


ARTICLE 136 


Upon the outbreak of a conflict and in all cases of occupation, each of 
the Parties to the conflict shall establish an official Information Bureau 
responsible for receiving and transmitting information in respect of the 
protected persons who are in its power. 

Each of the Parties to the conflict shall, within the shortest possible pe- 
riod, give its Bureau information of any measure taken by it concerning 
any protected persons who are kept in custody for more than two weeks, 
who are subjected to assigned residence or who are interned. It shall, 
furthermore, require its various departments concerned with such matters 
to provide the aforesaid Bureau promptly with information concerning all 
changes pertaining to these protected persons, as, for example, transfers, 
releases, repatriations, escapes, admittances to hospitals, births and deaths. 


ARTICLE 137 


Each national Bureau shall immediately forward information concerning 
protected persons by the most rapid means to the Powers of whom the 
aforesaid persons are nationals, or to Powers in whose territory they re- 
sided, through the intermediary of the Protecting Powers and likewise 
through the Central Agency provided for in Article 140. The Bureaux 
shall also reply to all enquiries which may be received regarding protected 
persons. 

Information Bureaux shall transmit information concerning a protected 
person unless its transmission might be detrimental to the person con- 
cerned or to his or her relatives. Even in such a case, the information 
may not be withheld from the Central Agency which, upon being notified 
of the circumstances, will take the necessary precautions indicated in Ar- 
ticle 140. 

All communications in writing made by any Bureau shall be authenti- 
cated by a signature or a seal. 
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ARTICLE 138 


The information received by the national Bureau and transmitted by it 
shall be of such a character as to make it possible to identify the protected 
person exactly and to advise his next of kin quickly. The information in 
respect of each person shall include at least his surname, first names, place 
and date of birth, nationality, last residence and distinguishing charac- 
teristics, the first name of the father and the maiden name of the mother, 
the date, place and nature of the action taken with regard to the individ- 
ual, the address at which correspondence may be sent to him and the name 
and address of the person to be informed. 

Likewise, information regarding the state of health of internees who are 
seriously ill or seriously wounded shall be supplied regularly and if pos- 
sible every week. 

ARTICLE 139 


Each national Information Bureau shall, furthermore, be responsible for 
collecting all personal valuables left by protected persons mentioned in 
Article 136, in particular those who have been repatriated or released, or 
who have escaped or died; it shall forward the said valuables to those con- 
cerned, either direct, or, if necessary, through the Central Agency. Such 
articles shall be sent by the Bureau in sealed packets which shall be ac- 
companied by statements giving clear and full identity particulars of the 
person to whom the articles belonged, and by a complete list of the con- 
tents of the parcel. Detailed records shall be maintained of the receipt 
and despatch of all such valuables. 


ARTICLE 140 


A Central Information Agency for protected persons, in particular for 
internees, shall be created in a neutral country. The International Com- 
mittee of the Red Cross shall, if it deems necessary, propose to the Powers 
concerned the organization of such an Agency, which may be the same as 
that provided for in Article 123 of the Geneva Convention relative to the 
Treatment of Prisoners of War of August 12, 1949. 

The function of the Agency shall be to collect all information of the 
type set forth in Article 136 which it may obtain through official or pri- 
vate channels and to transmit it as rapidly as possible to the countries of 
origin or of residence of the persons concerned, except in cases where such 
transmissions might be detrimental to the persons whom the said informa- 
tion concerns, or to their relatives. It shall receive from the Parties to 
the conflict all reasonable facilities for effecting such transmissions. 

The High Contracting Parties, and in particular those whose nationals 
benefit by the services of the Central Agency, are requested to give the 
said Agency the financial aid it may require. 

The foregoing provisions shall in no way be interpreted as restricting 
the humanitarian activities of the International Committee of the Red 
Cross and of the relief societies described in Article 142. 
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ARTICLE 141 


The National Information Bureaux and the Central Information Agency 
shall enjoy free postage for all mail, likewise the exemptions provided for 
in Article 110, and further, so far as possible, exemption from telegraphic 
charges or, at least, greatly reduced rates. 


PART IV. EXECUTION OF THE CONVENTION 


SECTION I 
GENERAL PROVISIONS 


ARTICLE 142 


Subject to the measures which the Detaining Powers may consider es- 
sential to ensure their security or to meet any other reasonable need, the 
representatives of religious organizations, relief societies, or any other 
organizations assisting the protected persons, shall receive from these 
Powers, for themselves or their duly accredited agents, all facilities for 
visiting the protected persons, for distributing relief supplies and material 
from any source, intended for educational, recreational or religious pur- 
poses, or for assisting them in organizing their leisure time within the 
places of internment. Such societies or organizations may be constituted 
in the territory of the Detaining Power, or in any other country, or they 
may have an international character. 

The Detaining Power may limit the number of societies and organiza- 
tions whose delegates are allowed to carry out their activities in its terri- 
tory and under its supervision, on condition, however, that such limitation 
shall not hinder the supply of effective and adequate relief to all protected 
persons. 

The special position of the International Committee of the Red Cross in 
this field shall be recognized and respected at all times. 


ARTICLE 143 


Representatives or delegates of the Protecting Powers shall have per- 
mission to go to all places where protected persons are, particularly to 
places of internment, detention and work. 

They shall have access to all premises occupied by protected persons 
and shall be able to interview the latter without witnesses, personally or 
through an interpreter. 

Such visits may not be prohibited except for reasons of imperative mili- 
tary necessity, and then only as an exceptional and temporary measure. 
Their duration and frequency shall not be restricted. 

Such representatives and delegates shall have full liberty to select the 
places they wish to visit. The Detaining or Occupying Power, the Pro- 
tecting Power and when occasion arises the Power of origin of the persons 
to be visited, may agree that compatriots of the internees shall be per- 
mitted to participate in the visits. 


769 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


The delegates of the International Committee of the Red Cross shall also 
enjoy the above prerogatives. The appointment of such delegates shall be 
submitted to the approval of the Power governing the territories where 
they will carry out their duties. 


ARTICLE 144 


The High Contracting Parties undertake, in time of peace as in time of 
war, to disseminate the text of the present Convention as widely as pos- 
sible in their respective countries, and, in particular, to include the study 
thereof in their programmes of military and, if possible, civil instruction, 
so that the principles thereof may become known to the entire population. 

Any civilian, military, police or other authorities, who in time of war 
assume responsibilities in respect of protected persons, must possess the 
text of the Convention and be specially instructed as to its provisions. 


ArTICLE 145 


The High Contracting Parties shall communicate to one another through 
the Swiss Federal Council and, during hostilities, through the Protecting 
Powers, the official translations of the present Convention, as well as the 
laws and regulations which they may adopt to ensure the application 
thereof. 

ARTICLE 146 


The High Contracting Parties undertake to enact any legislation neces- 
sary to provide effective penal sanctions for persons committing, or order- 
ing to be committed; any of the grave breaches of the present Convention 
defined in the following Article. 

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be committed. 
such grave breaches, and shall bring such persons, regardless of their na- 
tionality, before its own courts. It may also, if it prefers, and in accord- 
ance with the provisions of its own legislation, hand such persons over for 
trial to another High Contracting Party concerned, provided such High 
Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the 
suppression of all acts contrary to the provisions of the present Conven- 
tion other than the grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of 
proper trial and defence, which shall not be less favourable than those 
provided by Article 105 and those following of the Geneva Convention 
relative to the Treatment of Prisoners of War of August 12, 1949. 


ARTICLE 147 


Grave breaches to which the preceding Article relates shall be those in- 
volving any of the following acts, if committed against persons or propert) 
protected by the present Convention: wilful killing, torture or inhuman 
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treatment, including biological experiments, wilfully causing great suffer- 
ing or serious injury to body or health, unlawful deportation or transfer 
or unlawful confinement of a protected person, compelling a protected per- 
son to serve in the forces of a hostile Power, or wilfully depriving a pro- 
tected person of the rights of fair and regular trial prescribed in the present 
Convention, taking of hostages and extensive destruction and appropriation 
of property, not justified by military necessity and carried out unlawfully 
and wantonly. 
ARTICLE 148 


No High Contracting Party shall be allowed to absolve itself or any 
other High Contracting Party of any liability incurred by itself or by an- 
other High Contracting Party in respect of breaches referred to in the 
preceding Article. 

ARTICLE 149 


At the request of a Party to the conflict, an enquiry shall be instituted, 
in a manner to be decided between the interested Parties, concerning any 
alleged violation of the Convention. 

If agreement has not been reached concerning the procedure for the en- 
quiry, the Parties should agree on the choice of an umpire who will decide 
upon the procedure to be followed. 

Once the violation has been established, the Parties to the conflict shall 
put an end to it and shall repress it with the least possible delay. 


SECTION II 
FINAL PROVISIONS 


ARTICLE 150 


The present Convention is established in English and in French. Both 
texts are equally authentic. 

The Swiss Federal Council shall arrange for official translations of the 
Convention to be made in the Russian and Spanish languages. 


ArTICLE 151 


The present Convention, which bears the date of this day, is open to sig- 
nature until February 12, 1950, in the name of the Powers represented at 
the Conference which opened at Geneva on April 21, 1949. 


ARTICLE 152 


The present Convention shall be ratified as soon as possible and the rati- 
fications shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratifi- 
cation and certified copies of this record shall be transmitted by the Swiss 
Federal Council to all the Powers in whose name the Convention has been 


signed, or whose accession has been notified. 
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ARTICLE 153 


The present Convention shall come into force six months after not less 
than two instruments of ratification have been deposited. 

Thereafter, it shall come into foree for each High Contracting Party 
six months after the deposit of the instrument of ratification. 


ARTICLE 154 


In the relations between the Powers who are bound by The Hague Con- 
ventions respecting the Laws and Customs of War on Land, whether that 
of July 29, 1899, or that of October 18, 1907, and who are parties to the 
present Convention, this last Convention shall be supplementary to Sec- 
tions II and III of the Regulations annexed to the above mentioned Con- 
ventions of The Hague. 

ARTICLE 155 


From the date of its coming into force, it shall be open to any Power in 
whose name the present Convention has not been signed, to accede to this 
Convention. 

ARTICLE 156 


Accessions shall be notified in writing to the Swiss Federal Council, 
and shall take effect six months after the date on which they are received. 
The Swiss Federal Council shall communicate the accessions to all the 
Powers in whose name the Convention has been signed, or whose accession 
has been notified. 
ARTICLE 157 


The situations provided for in Articles 2 and 3 shall give immediate ef- 
fect to ratifications deposited and accessions notified by the Parties to the 
conflict before or after the beginning of hostilities or occupation. The 
Swiss Federal Council shall communicate by the quickest method any rati- 
fications or accessions received from Parties to the conflict. 


ARTICLE 158 


Each of the High Contracting Parties shall be at liberty to denounce 
the present Convention. 

The denunciation shall be notified in writing to the Swiss Federal Coun- 
cil, which shall transmit it to the Governments of all the High Contracting 
Parties. 

The denunciation shall take effect one year after the notification thereof 
has been made to the Swiss Federal Council. However, a denunciation of 
which notification has been made at a time when the denouncing Power is 
involved in a conflict shall not take effect until peace has been concluded, 
and until after operations connected with the release, repatriation and re- 
establishment of the persons protected by the present Convention have 
been terminated. 
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The denunciation shall have effect only in respect of the denouncing 
Power. It shall in no way impair the obligations which the Parties to the 
conflict shall remain bound to fulfil by virtue of the principles of the law 
of nations, as they result from the usages established among civilized peo- 
ples, from the laws of humanity and the dictates of the public conscience. 


ARTICLE 159 


The Swiss Federal Council shall register the present Convention with 
the Secretariat of the United Nations. The Swiss Federal Council shall 
also inform the Secretariat of the United Nations of all ratifications, ac- 
cessions and denunciations received by it with respect to the present 
Convention. 


IN WITNESS WHEREOF the undersigned, having deposited their respective 
full powers, have signed the present Convention. 

DonE at Geneva this twelfth day of August, 1949, in the English and 
French languages. The original shall be deposited in the Archives of the 
Swiss Confederation. The Swiss Federal Council shall transmit certified 
copies thereof to each of the signatory and acceding States. 

| Here follow signatures on behalf of the following governments: Afghan- 
istan, Albania,’ Argentina,’ Australia (subject to ratification),? Austria, 
Belgium, Byelorussia,’ Bolivia, Brazil,’ Bulgaria,’ Canada,’ Chile, China, 
Colombia, Cuba, Denmark, Egypt, Ecuador, Spain, United States of Amer- 
ica,’ Ethiopia, Finland, France, Greece, Guatemala, Hungary,’ India, Iran, 
Ireland, Israel,’ Italy, Lebanon, Liechtenstein, Luxembourg, Mexico, Mon- 
aco, Nicaragua (ad referendum), Norway, New Zealand,’ Pakistan, Para- 
guay, The Netherlands,’ Peru, The Philippines (subject to ratification), 
Poland,' Portugal, Rumania,' United Kingdom,' The Holy See, El Salva- 
dor, Sweden (subject to ratification), Switzerland, Syria, Czechoslovakia,’ 
Turkey, Ukraine,’ U.S.S.R.,1 Uruguay, Venezuela, Yugoslavia.*] 


ANNEX I 
DRAFT AGREEMENT RELATING TO HOSPITAL AND SAFETY ZONES AND LOCALITIES 


ARTICLE 1 


Hospital and safety zones shall be strictly reserved for the persons men- 
tioned in Article 23 of the Geneva Convention for the Amelioration of the 
Condition of the Wounded and Sick in Armed Forces in the Field of 
August 12, 1949, and in Article 14 of the Geneva Convention relative to 
the Protection of Civilian Persons in Time of War of August 12, 1949, and 
for the personnel entrusted with the organization and administration of 
these zones and localities and with the care of the persons therein assembled. 

Nevertheless, persons whose permanent residence is within such zones 
shall have the right to stay there. 


1 Subject to reservations (q. v. below, p. 777 et seq.). 
? Reserving right to enter reservations at time of ratification. 
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ARTICLE 2 


No persons residing, in whatever capacity, in a hospital and safety zone 
shall perform any work, either within or without the zone, directly con- 
nected with military operations or the production of war material. 


ARTICLE 3 


The Power establishing a hospital and safety zone shall take all neces- 
sary measures to prohibit access to all persons who have no right of resi- 
dence or entry therein. 

ARTICLE 4 


Hospital and safety zones shall fulfil the following conditions: 


(a) They shall comprise only a small part of the territory governed by 
the Power which has established them. 

(b) They shall be thinly populated in relation to the possibilities of 
accommodation. 

(ec) They shall be far removed and free from all military objectives, or 
large industrial or administrative establishments. 
They shall not be situated in areas which, according to every prob- 
ability, may become important for the conduct of the war. 


ARTICLE 5 
Hospital and safety zones shall be subject to the following obligations: 


(a) The lines of communication and means of transport which they 
possess shall not be used for the transport of military personnel or 
material, even in transit. 

(b) They shall in no case be defended by military means. 


ARTICLE 6 


Hospital and safety zones shall be marked by means of oblique red bands 
on a white ground, placed on the buildings and outer precincts. 

Zones reserved exclusively for the wounded and sick may be marked by 
means of the Red Cross (Red Crescent, Red Lion and Sun) emblem on a 
white ground. 

They may be similarly marked at night by means of appropriate il- 
lumination. 


ARTICLE 7 


The Powers shall communicate to all the High Contracting Parties in 
peacetime or on the outbreak of hostilities, a list of the hospital and safety 
zones in the territories governed by them. They shall also give notice of 
any new zones set up during hostilities. 

As soon as the adverse Party has received the above-mentioned notifica- 
tion, the zone shall be regularly established. 
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If, however, the adverse Party considers that the conditions of the pres- 
ent agreement have not been fulfilled, it may refuse to recognize the zone 
by giving immediate notice thereof to the Party responsible for the said 
zone, or may make its recognition of such zone dependent upon the insti- 
tution of the control provided for in Article 8. 


ARTICLE 8 


Any Power having recognized one or several hospital and safety zones 
instituted by the adverse Party shall be entitled to demand control by one 
or more Special Commissions, for the purpose of ascertaining if the zones 
fulfil the conditions and obligations stipulated in the present agreement. 

For this purpose, members of the Special Commissions shall at all times 
have free access to the various zones and may even reside there perma- 
nently. They shall be given all facilities for their duties of inspection. 


ARTICLE 9 


Should the Special Commissions note any facts which they consider con- 
trary to the stipulations of the present agreement, they shall at once draw 
the attention of the Power governing the said zone to these facts, and shall 
fix a time limit of five days within which the matter should be rectified. 
They shall duly notify the Power who has recognized the zone. 

If, when the time limit has expired, the Power governing the zone has 
not complied with the warning, the adverse Party may declare that it is 
no longer bound by the present agreement in respect of the said zone. 


ARTICLE 10 


Any Power setting up one or more hospital and safety zones, and the 
adverse Parties to whom their existence has been notified, shall nominate 
or have nominated by the Protecting Powers or by other neutral Powers, 
persons eligible to be members of the Special Commissions mentioned in 
Articles 8 and 9. 

ARTICLE 11 


In no circumstances may hospital and safety zones be the object of at- 
tack. They shall be protected and respected at all times by the Parties to 
the conflict. 

ARTICLE 12 


In the case of occupation of a territory, the hospital and safety zones 
therein shall continue to be respected and utilized as such. 

Their purpose may, however, be modified by the Occupying Power, on 
condition that all measures are taken to ensure the safety of the persons 
accommodated. 

ARTICLE 13 


The present agreement shall also apply to localities which the Powers may 
utilize for the same purposes as hospital and safety zones. 
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ANNEX II 
DRAFT REGULATIONS CONCERNING COLLECTIVE RELIEF 


ARTICLE 1 


The Internee Committees shall be allowed to distribute collective relief 
shipments for which they are responsible, to all internees who are de- 
pendent for administration on the said Committee’s place of internment, 
including those internees who are in hospitals, or in prisons or other peni- 


tentiary establishments. 
ARTICLE 2 


The distribution of collective relief shipments shall be effected in accord- 
ance with the instructions of the donors and with a plan drawn up by the 
Internee Committees. The issue of medical stores shall, however, be made 
for preference in agreement with the senior medical officers, and the latter 
may, in hospitals and infirmaries, waive the said instructions, if the needs 
of their patients so demand. Within the limits thus defined, the distribu- 
tion shall always be carried out equitably. 


ARTICLE 3 


Members of Internee Committees shall be allowed to go to the railway 
stations or other points of arrival of relief supplies near their places of in 
ternment so as to enable them to verify the quantity as well as the quality 
of the goods received and to make out detailed reports thereon for the 
donors. 

ARTICLE 4 


Internee Committees shall be given the facilities necessary for verifying 
whether the distribution of collective relief in all subdivisions and annexes 
of their places of internment has been carried out in accordance with their 
instructions. 

ARTICLE 5 


Internee Committees shall be allowed to complete, and to cause to be 
completed by members of the Internee Committees in labour detachments 
or by the senior medical officers of infirmaries and hospitals, forms or 
questionnaires intended for the donors, relating to collective relief supplies 
(distribution, requirements, quantities, ete.). Such forms and question- 
naires, duly completed, shall be forwarded to the donors without delay 


ARTICLE 6 


In order to secure the regular distribution of collective relief supplies to 
the internees in their place of internment, and to meet any needs that may 
arise through the arrival of fresh parties of internees, the Internee Com- 
mittees shall be allowed to create and maintain sufficient reserve stocks of 
collective relief. For this purpose, they shall have suitable warehouses at 


1956 | OFFICIAL DOCUMENTS 777 


their disposal; each warehouse shall be provided with two locks, the In- 
ternee Committee holding the keys of one lock, and the commandant of the 
place of internment the keys of the other. 


ARTICLE 7 


The High Contracting Parties, and the Detaining Powers in particular, 
shall, so far as is in any way possible and subject to the regulations gov- 
erning the food supply of the population, authorize purchases of goods to 
be made in their territories for the distribution of collective relief to the 
internees. They shall likewise facilitate the transfer of funds and other 
financial measures of a technical or administrative nature taken for the 
purpose of making such purchases. 


ARTICLE 8 


The foregoing provisions shall not constitute an obstacle to the right of 
internees to receive collective relief before their arrival in a place of in- 
ternment or in the course of their transfer, nor to the possibility of repre- 
sentatives of the Protecting Power, or of the International Committee of 
the Red Cross or any other humanitarian organization giving assistance to 
internees and responsible for forwarding such supplies, ensuring the 
distribution thereof to the recipients by any other means they may deem 
suitable. 


[ Annex III containing correspondence forms omitted. | 


RESERVATIONS MADE AT THE TIME OF SIGNATURE 


PEOPLE’S REPUBLIC OF ALBANIA 


Article 11; ‘‘The People’s Republic of Albania will not recognize a re- 
quest by a Detaining Power to a humanitarian organization or to a neutral 
State to take the place of a Protecting Power, as being in order, unless the 
Power of which the protected persons are nationals has given its consent.’’ 

Article 45: ‘‘The People’s Republic of Albania considers that in the case 
of protected persons being transferred to another Power by the Detaining 
Power, the responsibility for the application of the Convention to such pro- 
tected persons will continue to rest with the Detaining Power.’’ 


ARGENTINA 


Mr. Speront, First Secretary to the Argentine Legation in Berne, made 
the following reservation to the four Geneva Conventions: 

‘“‘The Argentine Government has followed the work of the Conference 
with interest and the Argentine Delegation has taken part in it with pleas- 
ure. The task was a difficult one, but as our President said at the closing 
meeting, we have succeeded. 

‘‘Argentina, Gentlemen, has always taken a leading place among many 
other nations on the questions which have formed the subject of our dis- 
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cussions. I shall, therefore, sign the four Conventions in the name of my 
iovernment and subject to ratification, with the reservation that Article 3, 
common to all four Conventions, shall be the only Article, to the exclusion 
of all others, which shall be applicable in the case of armed conflicts not 
of an international character. I shall likewise sign the Convention relative 
to the Protection of Civilian Persons with a reservation in respect of Ar- 
ticle 68.’’ 
BYELORUSSIAN SOVIET SOCIALIST REPUBLIC 

‘* Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Byelorussian Delegation, recognizing 
that the said Convention makes satisfactory provision for the protection of 
the civilian population in occupied territory and in certain other cases, de- 
clares that it is authorized by the Government of the Byelorussian Soviet 
Socialist Republic to sign the present Convention with the following 
reservations : 

Article 11: ‘‘The Byelorussian Soviet Socialist Republic will not reeog- 
nize the validity of requests by the Detaining Power to a neutral State or 
to a humanitarian organization, to undertake the functions performed by 
a Protecting Power, unless the consent of the Government of the country 
of which the protected persons are nationals has been obtained. 

Article 45: ‘‘The Byelorussian Soviet Socialist Republic will not con- 
sider as valid the freeing of a Detaining Power, which has transferred 
protected persons to another Power, from responsibility for the application 
of the Convention to the persons transferred, while the latter are in the 
eustody of the Power accepting them.”’ 


BRAZIL 


‘On signing the Convention relative to the Protection of Civilian Persons 
in Time of War, Brazil wishes to make two express reservations—in regard 
to Article 44, because it is liable to hamper the action of the Detaining 
Power, and in regard to Article 46, because the matter dealt with in its 
second paragraph is outside the scope of the Convention, the essential and 
specific purpose of which is the protection of persons and not of their 
property.’’ 

BULGARIAN PEOPLE’S REPUBLIC 

With regard to Article 11: ‘‘The Bulgarian People’s Republic. will not 
recognize as valid the action of a Detaining Power of civilian persons in 
time of war, in approaching a neutral Power or a humanitarian organiza- 
tion with a view to entrusting it with the protection of such persons with- 
out the consent of the Government of the country of which the latter are 
nationals.’’ 

With regard to Article 45: ‘‘The Bulgarian People’s Republic will not 
consider the Detaining Power of civilian persons in time of war, which has 
transferred such persons to another Power which has agreed to accept 
them, as being freed from responsibility for applying the provisions of the 
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Convention to such persons during the time that they are detained by the 
other Power.’’ 
CANADA 
‘*Canada reserves the right to impose the death penalty in accordance 
with the provisions of Article 68, paragraph 2, without regard to whether 
the offences referred to therein are punishable by death under the law of 
the oceupied territory at the time the occupation begins.’’ 


UNITED STATES OF AMERICA 


‘‘The United States reserves the right to impose the death penalty in 
accordance with the provisions of Article 68, paragraph 2, without regard 
to whether the offences referred to therein are punishable by death under 
the law of the occupied territory at the time the occupation begins.’’ 


HUNGARIAN PEOPLE’S REPUBLIC 


‘‘At the meeting of the Diplomatic Conference on August 11th, 1949, 
the Delegation of the Hungarian People’s Republic reserved the right to 
make express reservations on signing the Conventions, after having ex- 
amined them. In their speech at the above meeting the Hungarian Dele- 
gation observed that they were not in agreement with all the provisions 
of the Conventions. After a thorough study of the text of the Conven- 
tions, the Government of the Hungarian People’s Republic decided to sign 
the Conventions in spite of their obvious defects, as it considered that the 
Conventions constituted an advance in comparison with the existing situa- 
tion from the point of view of the practical application of humanitarian 
principles and the protection of war victims. 

‘‘The Government of the Hungarian People’s Republic is obliged to state 
that the concrete results achieved by the Diplomatic Conference which 
ended on August the 12th do not come up to expectations, since the ma- 
jority of the members of the Conference did not adopt the proposals of the 
Soviet Delegation concerning the atomic weapon and other means of mass 
extermination of the population. 

‘““The Delegation of the Hungarian People’s Republic noted with regret 
the point of view of the majority of the Conference, which was contrary to 
the wishes of the nations engaged in the struggle for peace and liberty. 
The Delegation of the Hungarian People’s Republic is convinced that the 
adoption of the Soviet proposals would have been the most effective means 
of protecting war victims. The Delegation of the Hungarian People’s 
Republic wishes, in particular, to point out the essential defects of the 
Convention relative to the Protection of Civilian Persons in Time of War: 
they drew the attention of the States taking part in the Conference to 
those defects during the meetings. A particular case in point is that of 
Article 4 of the Convention; by virtue of that Article the provisions of 
the Civilians Convention do not apply to certain persons, because the 
States whose nationals they are, have not adhered to the Convention. The 
Government of the Hungarian People’s Republic considers that the above 
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provision is contrary to the humanitarian principles which the Convention 


is intended to uphold. 
‘‘The Hungarian People’s Government has also serious objections to 


Article 5 of the said Convention; according to the terms of that Article, 
if protected persons are definitely suspected of activities hostile to the se- 
curity of the State, that is enough to deprive them of protection under the 
Convention. The Government of the Hungarian People’s Republic con- 
siders that that provision has already made any hope of realizing the fun- 
damental principles of the Convention illusory. 

‘The express reservations made by the Government of the Hungarian 
People’s Republic on signing the Conventions, are as follows: 

(1) ‘‘In the opinion of the Government of the Hungarian People’s Re- 
public, the provisions of Article 10 of the Wounded and Sick, Maritime 
Warfare and Prisoners of War Conventions and of Article 11 of the Civil- 
ians Convention, concerning the replacement of the Protecting Power, can 
only be applied if the Government of the State of which the protected 
persons are nationals, no longer exists. 

(2) ‘*‘The Government of the Hungarian People’s Republic cannot ap- 
prove the provisions of Article 11 of the Wounded and Sick, Maritime War- 
fare and Prisoners of War Conventions and of Article 12 of the Civilians 
Convention, according to which the competence of the Protecting Power 
extends to the interpretation of the Convention. 


(5) ‘‘Lastly, the Government of the Hungarian People’s Republic main- 
tains the point of view which it expressed in regard to Article 45 of the 
Civilians Convention, namely that, in the case of the transfer of protected 
persons from one Power to another, the responsibility for the application 
of the Convention must rest with both of those Powers.”’ 


ISRAEL 
‘*Subject to the reservation that, while respecting the inviolability of the 
distinctive signs and emblems provided for in Article 38 of the Geneva 
Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field of August 12, 1949, Israel will use the 
Red Shield of David as the emblem and distinctive sign provided for in 


this Convention.’’ 
NEW ZEALAND 


Mr. GeorGe Rospert LAkING, Counsellor to the New Zealand Embassy in 
Washington made the following declaration : 

‘In signing the four Conventions established by the Diplomatic Con- 
ference at Geneva 1949, the New Zealand Government desire me to state 
that as there has been insufficient opportunity to study the reservations 
made on behalf of other States, the Government for the present reserve 
their views in regard to such reservations. 

‘*In signing the Convention relating to the protection of civilian persons 
in time of war, the New Zealand Government desire me to make the follow- 
ing reservations : 
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(1) ‘‘New Zealand reserves the right to impose the death penalty in ac- 
cordance with the provisions of Article 68, paragraph 2, without regard to 
whether the offences referred to therein are punishable by death under 
the law of the occupied territory at the time the occupation begins; 

(2) ‘‘In view of the fact that the General Assembly of the United Na- 
tions having approved the principles established by the Charter and judg- 
ment of the Nuremberg Tribunal, has directed the International Law Com- 
mission to include these principles in a General codification of offences 
against the peace and security of mankind, New Zealand reserves the right 
to take such action as may be necessary to ensure that such offences are 
punished, notwithstanding the provisions of Article 70, paragraph 1.”’ 


THE NETHERLANDS 


‘‘The Kingdom of the Netherlands reserves the right to impose the death 
penalty in accordance with the provisions of Article 68, paragraph 2, with- 
out regard to whether the offences referred to therein are punishable by 
death under the law of the occupied territory at the time the occupation 
begins. ’’ 

POLAND 

‘In regard to Article 11, the Government of the Polish Republic will not 
consider as legal a request by the Detaining Power that a neutral State or 
an international organization or a humanitarian organization should under- 
take the functions performed under the present Convention by the Protect- 
ing Powers, on behalf of protected persons, unless the Government whose 
nationals they are has given its consent.”’ 

“In regard to Article 45, the Government of the Polish Republic will not 
consider it legal for a Power, which effects a transfer of protected persons, 
to be freed from its responsibility for applying the Convention, even for 
the time during which such protected persons are in the custody of the 
Power accepting them.’’ 

PORTUGAL 
(a) Article 3, common to the four Conventions: 


** As there is no actual definition of what is meant by a conflict not of an 
international character, and as, in case this term is intended to refer solely 
to civil war, it is not clearly laid down at what moment an armed rebellion 
within a country should be considered as having become a civil war, Por- 
tugal reserves the right not to apply the provisions of Article 3, in so far 
as they may be contrary to the provisions of Portuguese law, in all terri- 


tories subject to her sovereignty in any part of the world.’’ 


(b) Article 10 of Conventions I, II and III and Article 11 of Conwen- 
tion IV: 


“‘The Portuguese Government only accepts the above Articles with the 
reservation that requests by the Detaining Power to a neutral State or to a 
humanitarian organization to undertake the functions normally performed 
by Protecting Powers are made with the consent or agreement of the gov- 
ernment of the country of which the persons to be protected are nationals 
(Countries of origin).’’ 
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RUMANIAN PEOPLE’S REPUBLIC 

Mr. Ioan Dracomir, Chargé d’Affaires of Rumania in Switzerland, made 
the following declaration : 

* * * * 

‘The Government of the Rumanian People’s Republic considers that 
this Convention does not completely meet humanitarian requirements, 
owing to the fact that it does not apply to the civilian population in terri- 
tory not occupied by the enemy. 

‘*Nevertheless, taking into consideration the fact that the Convention is 
intended to protect the interests of the civilian population in occupied ter- 
ritory, I am authorized by the Rumanian People’s Government to sign the 
said Convention with the following reservations: 

Article 11: ‘‘The Rumanian People’s Republic will not recognize the 
validity of requests by the Detaining Power to a neutral State or to a hu- 
manitarian organization, to undertake the functions performed by a Pro- 
tecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45: ‘‘The Rumanian People’s Republic will not consider as valid 
the freeing of a Detaining Power, which has transferred protected persons 
to another Power, from responsibility for the application of the Conven- 
tion to the persons transferred, while the latter are under the protection 
of the Power accepting them.’’ 


UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 


‘‘The United Kingdom of Great Britain and Northern Ireland reserve 
the right to impose the death penalty in accordance with the provisions of 
Article 68, paragraph 2, without regard to whether the offences referred 
to therein are punishable by death under the law of the occupied territory 
at the time the occupation begins.”’ 


CZECHOSLOVAKIA 

‘*In regard to Article 11, the Government of the Czechoslovakian Repub- 
lie will not consider as legal a request by the Detaining Power that a neutral 
State or an international organization or a humanitarian organization 
should undertake the functions performed under the present Convention 
by the Protecting Powers, on behalf of protected persons, unless the Gov- 
ernment whose nationals they are has given its consent. 

‘*In regard to Article 45, the Government of the Czechoslovakian Repub- 
lie will not consider it legal for a Power, which effects a transfer of pro- 
tected persons, to be freed from its responsibility for applying the Con- 
vention, even for the time during which such protected persons are in the 
custody of the Power accepting them.’’ 


UKRAINIAN SOVIET SOCIALIST REPUBLIC 

‘* Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Ukrainian Delegation, recognizing 
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that the said Convention makes satisfactory provision for the protection 
of the civilian population in occupied territory and in certain other cases, 
declares that it is authorized by the Government of the Ukrainian Soviet 
Socialist Republic to sign the present Convention with the following 
reservations : 

Article 11: ‘‘The Ukrainian Soviet Socialist Republic will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Protecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45: ‘‘The Ukrainian Soviet Socialist Republic will not consider 
as valid the freeing of a Detaining Power, which has transferred protected 
persons to another Power, from responsibility for the application of the 
Convention to the persons transferred, while the latter are in the custody 
of the Power accepting them.’’ 


UNION OF SOVIET SOCIALIST REPUBLICS 

‘‘Although the present Convention does not cover the civilian population 
in territory not occupied by the enemy and does not, therefore, completely 
meet humanitarian requirements, the Soviet Delegation, recognizing that 
the said Convention makes satisfactory provision for the protection of the 
civilian population in occupied territory and in certain other cases, declares 
that it is authorized by the Government of the Union of Soviet Socialist 
Republies to sign the present Convention with the following reservations : 

Article 11: ‘‘The Union of Soviet Socialist Republics will not recognize 
the validity of requests by the Detaining Power to a neutral State or to a 
humanitarian organization, to undertake the functions performed by a 
Protecting Power, unless the consent of the Government of the country of 
which the protected persons are nationals has been obtained. 

Article 45; ‘‘The Union of Soviet Socialist Republics will not consider as 
valid the freeing of a Detaining Power, which has transferred protected 
persons to another Power, from responsibility for the application of the 
Convention to the persons transferred, while the latter are in the custody 
of the Power accepting them.”’ 


FEDERAL PEOPLE’S REPUBLIC OF YUGOSLAVIA 
“In regard to Article 11, the Government of the Federal People’s Re- 
public of Yugoslavia will not consider as legal a request by the Detaining 
Power that a neutral State or an international organization or a humani- 
tarian organization should undertake the functions performed under the 
present Convention by the Protecting Powers, on behalf of protected per- 
sons, unless the Government whose nationals they are has given its consent. 
‘In regard to Article 45, the Government of the Federal People’s Re- 
public of Yugoslavia will not consider it legal for a Power, which effects 
a transfer of protected persons to another Power, to be freed from its re- 
sponsibility for applying the Convention for the whole of the time during 
which such protected persons are in the custody of the Power accepting 
them.’’ 


UNITED STATES 


DEPARTMENT OF STATE CrircuLaR No. 175 


December 13, 1955 


SuBJECT : I Proper Exercise of 
(1) The Treaty-Making Power of the United States 
(2) The Executive Agreement-Making Power of the 
United States 
II Approval of Texts and the Making of Arrangements 
for Signature 


1. Purpose of Circular 


1.1 The purpose of this circular is to insure (a) that the function of 
making treaties and other international agreements is carried out 
within traditional and constitutional limits; (b) that the objectives 
to be sought in the negotiation of particular treaties and other in- 
ternational agreements are approved by the Secretary or Under See- 
retary; (c) that firm positions resulting from negotiations are not 
undertaken without the approval of the interested Assistant Secre- 
taries or their Deputies; (d) that the final texts developed are ap- 
proved by the interested Assistant Secretaries or their Deputies and 
brought to the attention of the Secretary or Under Secretary a rea- 
sonable time before signature; and (e) that authorization to sign 
the final text is secured and appropriate arrangements for signature 
are made. 


It is a further purpose of this circular to insure that full implemen- 
tation shall be given to the policy stated in the Secretary’s testimony 
before the Senate Committee on the Judiciary on April 6, 1953, in 
which he said: 


‘*The Constitution provides that the President shall have power 
to make treaties by and with the advice and consent of the Senate. 
This administration recognizes the significance of the word ‘ad- 
vice’. It will be our effort to see that the Senate gets its oppor- 
tunity to ‘advise and consent’ in time so that it does not have to 
choose between adopting treaties it does not like, or embarrassing 
our international position by rejecting what has already been 
negotiated out with foreign governments.’’ 


‘*. . . I am authorized by the President to advise this Com- 
mittee, the Senate Foreign Relations Committee, and the House 
Foreign Affairs Committee as follows: 
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‘It has long been recognized that difficulties exist in the 
determination as to which international agreements should be 
submitted to the Senate as treaties, which ones should be sub- 
mitted to both Houses of the Congress, and which ones do not 
require any Congressional approval. 

. the Congress is entitled to know the considerations that 
enter into the determinations as to which procedures are sought 
to be followed. To that end, when there is any serious question 
of this nature and the circumstances permit, the Executive 
Branch will consult with appropriate Congressional leaders and 
Committees in determining the most suitable way of handling 
international agreements as they arise.’ ”’ 


Scope of the Treaty-Making Power 


Treaties should be designed to promote United States interests by se- 
curing action by foreign governments in a way deemed advantageous 
to the United States. Treaties are not to be used as a device for the 
purpose of effecting internal social changes or to try to cireumvent the 
constitutional procedures established in relation to what are essentially 
matters of domestic concern. 


3. Scope of the Executive Agreement-Making Power 


Executive agreements shall not be used when the subject matter should 


be covered by atreaty. The executive agreement form shall be used only 
for agreements which fall into one or more of the following categories: 


Agreements which are made pursuant to or in accordance with ex- 
isting legislation or a treaty; 

. Agreements which are made subject to Congressional approval or im- 
plementation ; or 
Agreements which are made under and in accordance with the Presi- 
dent’s Constitutional power. 


. Scope of Authorization to Negotiate 


Approval of a request for authorization to negotiate a treaty or other 
international agreement does not constitute advance approval of the text 
nor authorization to agree upon a date for signature or to sign the treaty 
or agreement. Authorization to agree upon a given date for, and to 
proceed with, signature must be specifically requested in writing, as pro- 
vided in Section 5.5. This applies to treaties and other agreements to 
be signed abroad as well as those to be signed in Washington. Special 
instructions may be required, because of the special circumstances in- 
volved, with respect to multilateral conventions or agreements to be 
signed at international conferences. 
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5. Action Required 


5.1 Commencement of Negotiations for New Treaties and Executive 


bo 


3.3 


5.4 


Agreements 


Negotiations of new treaties, or new executive agreements on matters 
of substance, are not to be entered into until authorized in writing 
by the Secretary or the Under Secretary. (This situation is to be 
distinguished from the case where a draft of an international con- 
vention may be formulated or considered in meetings of an inter. 
national organization of which the United States is a member. In 
that event, the appropriate procedure is a position paper for the 
U. S. Delegation which should be cleared with the Secretary or 
Under Secretary. Any such conventions formulated are subject to 
the provisions of Section 5.5 before they are signed for the United 
States and to Section 5.9.) 


Questions as to Treaty or Executive Agreement Form 


Where there is any serious question as to whether an international 
agreement should be made in the form of a treaty or in the form of 
an executive agreement made by the President alone or with the 
consent of both Houses of Congress, the matter shall be brought to 
the attention of the Secretary by a memorandum prepared by the 
officer responsible for the contemplated negotiations. This memo- 
randum shall first be routed to the Legal Adviser and the Assistant 
Seeretary for Congressional Relations for their clearance and com- 
ment. Thereafter, whenever circumstances permit, consultation 
shall be had with appropriate Congressional leaders and committees 
in determining the most suitable way of handling such international 
agreements, such consultation to be had by the office responsible for 
the negotiations with the assistance of the Assistant Secretary for 
Congressional Relations. 


Ezercise of Authority to Negotiate 


a. Where authorization is given for the negotiation of a treaty or 
other agreement, or a series of treaties or agreements by blanket 
authorization, the office responsible for the negotiations shall in- 
form L/T in each instance as soon as negotiations are undertaken 
with a particular country. 


b. Purely operational arrangements, such as Form 10-5 ICA project 
agreements, procurement authorizations and cash contribution 
agreements, need not be reported where they are in implementa- 
tion of an existing international agreement. 


Conduct of Negotiations 
The office responsible for any negotiations shall assure : 


a. that during the negotiations no position is communicated to 4 
foreign government as a United States position that goes beyond 
any existing authorization or instructions; 
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b. that no proposal be made or position be agreed to beyond the 
original authorization without approval by the appropriate As- 
sistant Secretaries or their Deputies, and also, in the case of 
treaties or other international agreements which concern respon- 
sibilities of ICA, the Director of ICA or his Deputy; 

e. that all significant policy-determining memorandums and instruc- 
tions to the field on the subject of the negotiations are submitted 
to and cleared by all Assistant Secretaries concerned or their 
Deputies, and also, in the case of treaties or other international 
agreements which concern responsibilities of ICA, the Director 
of ICA or his Deputy ; 

d. that the Secretary or Under Secretary is kept informed in writing 
of important policy decisions and developments, including any 
particularly significant departures from substantially standard 
drafts that have been evolved; 

e. that, with the advice and assistance of the Assistant Secretary for 
Congressional Relations, the appropriate Congressional bodies are 
kept advised of the intention to negotiate any especially signifi- 
eant treaties or executive agreements and of any important de- 
velopments thereon; and 

f. that, in any case where any other agency participates in negotia- 
tions, the official or officials representing such agency in the ne- 
gotiations shall be informed appropriately of the requirements 
herein as they apply to such negotiations. 


Transmission of Texts to Secretary; Approval and Authorization 
to Sign 


The texts of treaties and other international agreements should be 
completed and approved in writing by all responsible officers con- 
cerned sufficiently in advance to give the Secretary or Acting Sec- 
retary, or the person to whom authority to approve the text has 
been delegated, adequate time before the date of signing to examine 
the text and dispose of any questions that arise. Except as other- 
wise specifically authorized by the Secretary or the Acting Secretary, 
a complete text of a treaty or other international agreement shall be 
delivered to the Secretary or the Acting Secretary, or other person 
authorized to approve the text, before any such text is agreed upon 
as final or any date is agreed upon for its signature. The text (in- 
cluding the complete text of any annex, schedule, exchange of notes, 
or other related document) shall be accompanied by a memorandum 
requesting authorization to make arrangements for signature of 
that text. The memorandum shall indicate the approval in writing 
of (a) the Assistant Secretary primarily responsible for the subject 
involved, and also, in the case of treaties or other international 
agreements which concern responsibilities of ICA, the Director of 
ICA, or his Deputy; (b) the Legal Adviser, as to legality and form; 
(ce) other Departmental clearances as required; and (d) if any 
other agency has primary responsibility for or substantial interest 
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in the subject (for example, aviation, copyrights, patents, taxation, 
military base rights), a high ranking officer of that agency. 


Exercise of Delegated Authority to Sign 


Where the Secretary or the Acting Secretary has delegated authority 
to sign, or to approve the signature of, an agreement or series of 
agreements, including significant exchanges of notes, any officer, 
other than the Under Secretary, exercising such authority shall im- 
mediately report in writing to the Secretary the fact that such agree- 
ment was signed and the name and position of the representative or 
representatives who signed on behalf of the other government or 
governments with which the agreement was concluded. 


Engrossing of Documents for Signature 


Before the text of a treaty or other formal agreement, including any 
related documents to be annexed or signed, is engrossed for signa- 
ture in the Department, written approval of that text by the As- 
sistant Secretary responsible for the subject involved shall be ob- 
tained. In the case of treaties or other international agreements 
which concern responsibilities of ICA, the approval of the Director 
of ICA or his Deputy shall also be required. Adequate time 
(normally 7 business days) shall be allowed for the engrossing 
(typing on treaty paper), comparing, ete., of the treaty or other 
single document agreement to be signed, in order to assure sufficient 
time for the preparation of accurate texts in duplicate for signature, 
including, in the case of documents to be signed in a foreign lan- 
guage, sufficient time for the Division of Language Services to pre- 
pare any translations required, check any existing foreign-language 
draft, and check the engrossed foreign-language text. The deter- 
mination of the amount of time required in each instance to com- 
plete the engrossing is the responsibility of the Assistant Legal 
Adviser for Treaty Affairs. 


Certificate on Foreign-Language Text 


Before any treaty or other agreement containing a foreign-language 
text is laid before the Secretary or the Acting Secretary (or any 
person authorized by either of them) for signature, a signed memo- 
randum shall be obtained from a responsible language officer of the 
Department certifying that the foreign-language text and the Eng- 
lish language text are in conformity with each other and that both 
texts have the same meaning in all substantive respects. 


Transmission of Texts for Publication 


The office responsible for the negotiation of a treaty or other agree- 
ment is also responsible for assuring the most expeditious transmis- 
sion of the signed original text, together with all accompanying 
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papers such as agreed minutes, exchanges of notes, plans, ete., to 
the Department for the attention of the Assistant Legal Adviser for 
Treaty Affairs, Office of the Legal Adviser; provided that where 
originals cannot be sent accurate certified copies should be obtained 
and transmitted as in the case of the original (see 4 FSM 226.1, 
226.2, 226.3 and 227.43). Any officer in the Department having in 
his possession or receiving from any source a signed original or cer- 
tified copy of a treaty or agreement or of a note or other document 
constituting a part of a treaty or agreement shall forward such docu- 
ments immediately by special messenger to the Assistant Legal Ad- 
viser for Treaty Affairs (L/T), in order that processing for publi- 


cation may take place at once. 


6. Cancellation 


This Cireular supersedes Department Circular No. 25 of May 15, 1953. 
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